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+ BATAABHI TTMTAHHA TTPABOBOI HAYKH -

I1. PABIHOBHY

npogecop kapegpu meopii ma pirocodii npasa
Absiscokozo HauionanbHozo yHiBepcumemy
imeni Isana Mpanka,

gokmop opuguunux Hayxk, axagemix HAIIpH
Ykpainu

T. BAUMHCbKHH
kepyrouuii napmuep FOpuauunoi komnarnii
ANizaneiia (m. Avsis),

KaHjguzgam mopujguvHUX HaykK, agsokam

YAK 34:373.015

IlpaBoBun cBiTorasig
(cowiaabHO-IpHpPOAHA IHTEpHIpeTaLis )

CrarTs npucBsiYeHa 3aralbHOTEOPETUYHOMY aHaJIi3y (PeHOMEHY IIPaBOTO CBITOIIISLY — HOTO
CYTHOCTI, BUXITHUX 3MICTOBHHUX 3acaJl, PO3MEYBaHHIO 1 CIIBBIIHOIICHHIO 3 iHIIMMH «CIIO-
PLOIHEHUMID» TIPABOBUMH SBUIIAMHU (HacaMIIepe]] i3 IPaBOPO3YMIHHSAM Ta MPABOCBIIOMICTIO).
Taxwii aHami3 3MiHCHEHO HAa OCHOBI COIIAIFHO-TIPUPOTHOTO MOTPEOOBOTO MPAaBOPO3YMIHHSA,
10 J03BOJIMJIO YHUKHYTH OTOTOXKHEHHS ITPAaBOBOTO Ta IOPHIMYHOTO CBITOIIANIB. OCHOBHUH
BUCHOBOK CTATTi IIOJIATA€ B TOMY, IO NPABOBHIl CBITOIVIAJ — L€ MOIVIAA JIONUHU HA HABKO-
JIUIIHIA CBIT IPUPOTHO Ta COLIATHHO 3yMOBICHUX MOXKIUBOCTEH 3a0BOJICHHS ii MOTpeo, sAKi
BBQKAIOTHCSI HEIO HAJICKHUMHU 1 3a0e3neueHi 000B’si3kaMu 1HIINX cy0’€kTiB. Takox HaBeleHI
KOMEHTOBaHI pe3yJbTaTd KOHKPETHO-COI[IOJIOTIYHOTO JOCIIKEHHsI CTaHy OCHOB IIPaBOBOTO
CBITOIJISILY IIKOJISIPIB-CTAPIIOKIACHUKIB M. JIbBOBA.

Knrouosi cnosa: npaBoBHiA CBITOIIA, FOPUIMYHII CBITOTIIS, TIPABOBA CBIIOMICTh, OCHOB-
HI 3acajid IPABOBOTO CBITOIISIIY.

@
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3ATAABHI TUTAHHA [MIPABOBOI HAYKH

Berynni 3ayBaru. Bigomo, mo Taki
SIBULIA, SIK [IPaBOBa CBIJOMICTb 1 MPaBo-
Ba KyJIbTypa 0COOU Ta Pi3HUX COIIaTbHUX
IpyM, € AaBHIM MPEIMETOM pPi3HOACIIEK-
THHUX JIOCIIPKEHb Yy BITUM3HSHIN IOpH-
TUYHINA HayIl. Alle IpU IbOMY Maiike He
MPUIISUIOCH YBAard BUBYCHHIO 1X 0€310-
CEPETHBOTO TYXOBHO-IICOIOTIUHOTO JIKE-
pena — npasosoco ceimoensdy. HasiTh
y GaratotomHii «tOpuandHiii eHIIUKIIO-
meii» crarTi mpo 1ei (GeHoMeH Hemae.

YTiM 1OYaTKOBI KpPOKM B HOro Jo-
CIII[DKEHHI POOWIINCS TIE Y PaisHCHKUI
nepiog. Bike Toji, 30kpeMa, YTBEPIKY-
BaJIOCh YSIBJIICHHS PO T€, 1110 0€3 MEeBHUX
MIPaBOBHUX 1IeH, TMOTISAIB, TPUHIUIIIB
HAyKOBHI CBITOIJIS] HE MOXKe OyTH TOB-
HUM, BCEOIUHUM, a TIEBHUM CTPYKTypam
[IPaBOCBIJIOMOCT] IpPUTAMaHHI BaXKJIUBI
CBITOTJIAMHI (PYHKIII, 1 MO cAMe Hayka
3arajibHOI Teopil Jep)KaBu 1 MpaBa Mae
0e3MmocepeIHb0  CBITOTIISAIHE 3HAYCHHS.
Takox BHpI3HSIACH «IPABOBA CBITO-
[JIAHA 1/I€0JIOTis»; OOIPYHTOBYBAIOCH
MOJIOKEHHS TPO Te, 10 OJHUM i3 KOM-
[IOHEHTIB TAaKOTO CBITOTJISAY € OCHOBHI
IOPUINYHI TIPUHIUIH (2 BOHU BOJIHOYAC
BXOJSITh 1 JIO CKJIaay MPaBOCBiIOMOC-
Ti); 3’SICOBYBAJIOCh, CAME 5K BOHH BHpa-
JKAIOTh 3MicT cBitormsany [1-9]. Ane i,
Tak OM MOBUTH, «HATSIKWU» HA TaKi JIOCIi-
JOKEHHSI HE OTPUMYBAJIM HAJICKHOTO PO3-
BUTKY. BapTo BiJ3HAYUTH, 110 CHUIBHOIO
OCOOJIUBICTIO TIAXOMY paJsSHChKUX (ha-
XIBIIB 10 TIPaBOBOTO (Y TO FOPUIAMYHO-
o) CBITOTJISIAY OyJIO Te, 110 BiH 3a3BUYal
IHTEepIPETyBaBCS 3 TO3UINHA JETiCTCHKO-
MMO3UTHUBICTCHKOTO TIPABOPO3YMIiHHSI.

I mumre ma mowarky 2000-x pp. Ha MO-
PAAKY JIEHHOMY 3arajlbHOTEOPETHYHOI Ta,
3peritor, (Gitocodchbko-MpaBoBoi HOPHU-

CIpYICHINI ITOCTANIO IIJIECTIPSIMOBaHE
BUBUCHHS TaKOTO SIBUILA, SK MPAaBOBHUI
cBiTonsig. B Vkpaini us 3aciyra Hase-
KUTh AOLEHTY JIOHEULKOTO FOPUANTHOTO
iHCTUTYTY JlyraHCHKOTO JIepKaBHOTO YHi-
BEPCUTETY BHYTpimHIX crpaB B. Kopoo6-
mi. Y cBoiii MoHorpadiuHiit mparmi (sika,
pajie 3a Bce, BUKOHaHA HUM SIK «IIPO00-
pa3» IOKTOPCBHKOI AMcepTalii) BiH po3-
IJISIHYB, 30KpeMa, TakKi MUTaHHS: iCTOpis
PO3BHUTKY MPABOBOTO CBITONNISY; IPUPO-
Jla TIPaBOBOTO CBITOIVISILY, HOTO MOHATTS,
CTpyKTYpa, (ByHKIii, Horo Micie i poib
y MeXaHi3Mi IpaBOBOTO PEryJIIOBaHHS U
y MPaBOBIM TMOMNITHIl Cy4acHOI cOIliaib-
HO-ZIeMOKpaTu4uHo1 fnepkasu [10; 11]. Ta
i y HactynHi poku B. Kopo6ka myOmiky-
BaB CTATTI 3 ITi€i pobemaruku [12].
[leBHMI «pyX» IOPUCTIB-TEOPETHUKIB
y OIK JOCTiIKEHHS MPaBOBOTO (UM OpH-
JIMYHOTO) CBITOIVISIAY CIIOCTEPIraeThCs
i B Pociticekkiit depeparii [14]. 3okpema,
y KaHgumarcbkiit mmceprarii . Ilama-
cTpoBOi «FOpUIMIHAI CBITOTIISA: ICTOPH-
KO-TIPaBOBI 1 aKCIOJIOTIYHI acleKTH» BH-
CBITIIIOBAJINCEH TaKi CIOXKETH SIK, CKaKiMO,
OCHOBHI MiJTXOJT! JIO IHTEepIpeTallii 03Ha-
YEHOTO CBITOMISAY; ICTOPUYHI Ta KYIb-
TYypHI aclleKTH Horo ¢GopMyBaHHS; HOTO
3B’SI30K 13 MIPaBOBUMHU IiHHOCTsMU [15].
3ayBa)kuMo, 110 3rajKa Ipo OPUANIHHUN
CBITOINISIZ] HEOAHOPA30BO IOJABAJIach U
y TpaIsix HayKoOBOI'O KepiBHUKA i€l 3710-
OyBauku — mpodecopa O. OBUMHHIKOBA
[16,c.52,75,100, 101, 443, 444 ta in.].
Hapemri, Ha ropuguaHoMy (hakysbTe-
Ti JIBBIBCHKOTO HAIIOHAJIBHOTO YHiBEp-
curery iMmeHi IBana ®paHka mnpoTsiroMm
2010-2013 pp. mig KepiBHUIITBOM OTHOTO
31 CITiBaBTOPIB MPOTIOHOBAHOI CTATTi OyI10
BUKOHAHE W 3aXHWIIeHE IHUCepTaIliiiHo-
KaHUJIAaTChKe JTOCIHIDKEHHS JeIKux ¢i-
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PABIHOBWY I1., BAUMHCbKUHU T. IpaBoBuii criTorasz (couiarbHo-npHpogHa iHTEpNpeTaNis )

JTOCO(PCHKO-TIPABOBUX 1 3araJbHOTEOpE-
TUYHUX ACIEKTiB MPABOBOIO CBITOIVIANY,
a TaKOX 3A1HCHEHO crpoOy BUABUTH HOTO
CTaH y NeBHOI MOJIOAI’KHOI TPyTH — YYHIB
CTapIIuX KJIACiB JICKUIBKOX 3arallbHOOC-
BiTHIX ImIKia M. JIpBoBa [17].

CBigueHHSIM aKTyaJIbHOCTI BHBYEHHS
MIPaBOCBITOIIISITHOT TPOOJIEMATHKN MOXKE
MOCITYKUTH | Te, IO y KBITHI LILOT'O POKY
B Kuesi B [HCTHTYTI nepkaBu 1 mpaBa
im. B. M. Kopeniskoro HAH Ykpainu Bin-
Oynacst BceykpaiHcbka HayKOBO-IIPaK-
TUYHA KOH(EPEHIIisl, BIIEPIIIE CTIeIiaTbHO
MPUCBSYCHA TUTAHHSM IPABOBOT'O CBITO-
misaay. OcraHHI IpUHARMHI 3rajIaHo y Ha-
3Bax TEM BHUCTYMIB TOHAJ I SATHAISATH
ydacHUKIB i€l xoHpepenmii [18], mpu-
yomy nesiki 3 Hux (1. Mysuka, K. Huxo-
JIMHA) aHaNTi3yBajl CYTHICTh Ta OCOOJIH-
BOCTi (peHOMEHY MPaBOBOI'O CBITOTJILY,
a TaKOoX HOro CIIBBIHOIICHHS 31 CIIOPiI-
HEHUMH SIBUIIAMU. Marepianu IieHap-
HOi momoBimi mpodecopa H. Ownimenko
OyJ10 ToKJIaIeHo B OCHOBY ii crateii [19,
c. 91-96; 20, 15-21], a inmi marepianmy,
MaOyTh, MyOJIiKyBaTUMYTBCS Y YEProBO-
My HOMepi XypHamy Hporo [HCTUTYTY
«ANbMaHax TpaBay.

3 ommimy Ha BCi Taki OOCTaBHHH,
y MPOINOHOBAHIM CTAaTTI MPOAOBXKUMO
OOrOBOPEHHSI HH3KH KOHLENTYaJIbHUX
3acaj iHTeprpeTalii Ta BUBYCHHS (EHO-
MEHY TPaBOBOTO CBITOTJISIAY, METOHOJIO-
TYHO CIHUPAOYUCh FOJOBHUM YHMHOM Ha
TaK 3BaHUN TOTPEOOBHHA TOCITITHUIILKII
HiIXim.

3arajbHe MOHATTSA NMPaBOBOIO CBi-
TorJsimy. OCKIIbKM Takuil CBITOTJIS
€, TaK YU 1HAKIIe, OZHUM 31 CIeIiai30-
BaHWX NPOSBIB 3araJIbHOTO CBITOTIISATY
JIIOAMHU YU COLIaJIBHUX IPYI, TO HOTro
MOHATTSI MA€ IPyHTYBATUCh HA TPAHUYHO

3arajpHiM nediHinii cBiTOrNIsAAY B3araii.
[I{ogo OCTaHHBOTO TOHSTTS B HAYKOBiH
JiTepaTypl ICHye HeaOHsiKa KiJIbKICTh
JIero HeomHo3HAawHMX medimimii. He
BJIAIOYHCH TYT JIO 1X CTeiajJbHOTO aHali-
3y, 3a3HaYMMO, 110 337151 LiJeld Hamoro
JOCIIDKEHHST BUJAETHCSL JOCTATHIM BH-
XOJUTH 3 TOTO, IO CBITOTJISL SIBIISIE CO-
6010 (popMy CyCHiIBHOI caMOCBiIOMOC-
Ti JIIOJUHHM, Yepe3 SKy BOHA CIPHUIMAE,
OCMUCIIIOE ¥ OLIHIOE HABKOJIUIIHIO Ili-
CHICTB SIK CBIT CBOro OyTTS M AisIIbHOC-
Ti, BU3HAYAE€ CBOE Micle 1 MPU3HAYCHHS
y HBOMY [21].

OToxx 1 TpaBOBHH CBITOTIAN (5K
1 Oyab-sSIKWH 1HIINHN ) — 1€ HacaMIrepe ] mo-
IS Ha ¢8im, IPUYOMY caMe Ha TOH CBIT,
SKHH OTOYYE JIIOAMHY, YaCTKOIO SKOTO €
BOHA CaMa Ta 3 eJIEMEHTaMH SIKOTO BOHA
B3aemozie. Crienudiky ) Takoro CBiToO-
Ay BOAYaeMo y TOMY, LIO L€ IOTJISN
Ha CBIT SIK Ha JHKEPeJIo O10JIOTIYHO 1 COIIi-
QIBHO 3yMOBJIGHMX MOXKJIMBOCTEH 3al10-
BOJICHHSI il OCHOBHHUX, KUTTEBO HEOOXiJ-
HUX MOTpeO. A i MOKJIMBOCTI, 32 HALLIUM
VSIBJIICHHSIM, 1 € HE 10 1HIIE, SIK COyianb-
HO-NpUpOOHi npasa i ceoboou a0OUHU.
Y 11poMy, BIIaCHE, HOJISTAE AHOOUHOBUMID-
Hicmb, a OTXKE, TYMaHICTHYHICTh iHTEp-
NPETOBAHOTO Y TaKUi CIOCIO MPaBOBOTO
CBITOTJISILY.

IToyaTrkoBHiT KPOK y BHCBITJIEHHI 00-
PaHoi TeMU HOJIATA€E B TOMY, a0 BUSBUTH,
BUPI3HUTH CyTO NPaBOBY CHenH(]PiuHICTh
(«TIpaBOBICTEY) PO3MISLYBAHOTO CBITO-
mIsiy. 3BijgcHu BUIUIMBAE (PyHAAMEHTAIb-
HUN METOMOJIOTTYHUI BUCHOBOK TIPO TE,
O iHmMepnpemayis npago8oco Ceimois-
0y HeMuHyue 3yMOBII08AMUMEMbCs Npa-
60pO3YMiHHAM 1020 Hocia. OTXe, HIIH-
MU CIIOBAMH, PABOPO3YMIHHS BU3HAYAE,
TaK Y4 1HAKIIIE, 3MICT TaKOTO CBITOTIISLY,
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3ATAABHI TUTAHHA [MIPABOBOI HAYKH

«Kepye» HUM. 3 OISy Ha 1€ BUAAETbH-
Csl MOXKJIMBUM BH3HAUCHHS MOHSTTS J10-
CJIIJPKYBAHOTO SIBUILA CPOPMYITIOBATH —
xoua 0 y mepuioMy HaOJIMKEHHI — TaKUM
YUHOM: RPAGOBUIL CEIMO2NA0 — TIE NO2JIS0
HA OmMouyIoOuULl JIOOUHY CEIm Mux A6uly,
AKI 88ANCAIOMBCSA HEIO «NPABOGUMUY, HA
iT micye 3-nomidc Hux ma Ha it 63a€mo0iio
3 HUMU.

CaiToraisiin NpaBoBUii Ta IOPUANY-
Huii. OjiHe 3 TEpIIUX NHUTaHb, SKE Mae
OyTH pO3B’s3aHEe HAa OOpaHOMY IIi3HA-
BaJIbHOMY LUISIXY, CTOCY€ETBCS, BIIAaCHE,
mepmini3y6anHsA PO3IIALYBaHOIO IOHAT-
TS: WOETHCS MPO CBITOIVISII «IPABOBUI»
YU NP0 KIOPUIAMUHUIN?

Bigmosigs Ha O3HaueHE 3alUTaHHS
3aje’KaTuMe, BOUYEBHUIb, Bifl TOTO, SKHUI
CMHMCJ BKJIQIaTUMETHCSl Y KOJKHE 3 HaBe-
JeHUX ciiB. | Toi BUSBUTBCS, UM € BOHH
CHHOHIMAMH, YU Hi. MU CXUISEMOCEH 10
JpyToi BiJMOBii; X0ua O TOMY, 110 BOHA
JTIO3BOJISIE  TEPMIHOJIOTIYHO PO3PI3HUTH
MO3UTUBICTCbKY Ta HEMO3UTUBICTCHKY
(«mpuponHy») iHTepIperalii mpaBoCBi-
TOTJISI LY.

Caoro gacy (3 1992 p.) 6ymno 3ampomo-
HOBAHO BXXHMBATHU — fCHA Pid, 13 TIEBHOIO
YMOBHICTIO — IPUKMETHHK «IOPUIUIHUI
JIMIIE 100 TUX COLiaIbHUX SBHUIL, KOTPI
€ PE3yJBTATOM, «IIPOLYKTOM» BUKIIOUYHO
JICPKABHOT JTISUTBHOCTI, TOOTO BHSIBOM,
crocoboM 00’ €KTHBAIiT BOJI JepiKaBH, il
OpraHiB (3aKOHH, aKTH iX 0(ilifHOTO TITy-
MaueHHsA W 3aCTOCYBaHHS TOLIO); a OCb
MPUKMETHUK ~ «IIPABOBHI» BHKOPUCTO-
BYBATH TiJIbKH CTOCOBHO ()EHOMEHIB, SIKi
BUHHKAIOTh Ta ICHYIOTh HE 3aJIS)KHO BiJl
BOJII JIepKaBH, a BHACIIIOK JIiT 3arajibHO-
COIATFHUX 3aKOHOMIpHOCTEH [22, ¢. 5].

VY 3a3Ha4eHOMY CEHCI i BJKHBATUMETh-
Csl B LIl CTATTI TEPMIHO-TIOHSTTS «NPABO-

eutl cBitorsiay. (BriM y mpansx iHmmx
TeopeTukiB, Hampukiaaa, K. Hukommwoi,
o0u/IBa TEPMIHOCIIONYUYEHHSI — «1paGo-
8Ull CBIMO2NIA0Y» TA «IOPUOUUHUL CBIMO-
21110» — CHHOHIMI3YIOThCSI. )

CTOCOBHO 3alPOIIOHOBAHOI HAMH iH-
Tepnperanii Mepuoro TepMiHO-TOHSIT-
TS TIepeBara TakoTO TEPMiHOBXUBaHHSI
BOA4a€eThCSl Yy TOMY, LIO BOHO, 30Kpe-
Ma, JIO3BOJISIE YHUKHYTH il KOpPCTOKOL
MPUB’SI3KU JIO PETyJISATHBHOL JisITBHOCTI
JIEPIKaBH — JISJILHOCTI, KOTpa 3a3BUYail
€, TaK YW iHaKIIe, Oe3MocepenHbO 3a-
JIEKHOIO, MTOX1JTHOIO BiJ MOJITUYHUX 1H-
TepeciB Ti€l YaCTUHHU COITiaTbHO HEOTHO-
piAHOTO CycHminbCTBa, SKIH HaleKHUTh
JIep)KaBHa Bilaga. AJDKe, SK CBIIYUTH
MUHYJIa i CydacHa colliaibHa MPaKTHKa,
Taka MISUIBHICTH HE 3aBXKIM BIAMOBIigae
COITIaJTEHO-TIPUPOTHUM  (OCHOBOTIOJIOK-
HUM) TIpaBaM 1 cBo0OOJaM 1HIUBIJIB,
iXHiX 00’€JHAHb, a TAKOX COILIaJbHUX
crinpHOCTE. Lle — mo-mepire.

A mo-apyre, 3aJeKiIapoBaHE HaMH
TEPMIHOBXUBAHHS OPIEHTY€E Ha TaKe po-
3yMIHHS TPaBOBOTO CBITOTJISIAY, BiAMO-
BIIHO JI0 SIKOTO BiH (POPMY€ThCS y ITHO-
JUHU 1Ie 0o TOTO, SIK BOHA IloYasla 3Ha-
HOMUTHCh 13 KOHKPETHHUMH 3aKOHAMHU
JIepKaBH, 1X 3aCBOIOBATH H OIIiHIOBATH.
Taka ocHOBa MpaBOBOTO CBITOIISAY Oa-
3y€ThCS HE CTUTHKH Ha CYyTO (hOpMasTbHO-
IOPUINYHUX 3HAHHIX, CKUIBKM Ha THX
npaBWiIaX IOBEJIHKH, SKI 1HTEPiOpU3Y-
IOTBCSl JIFOIMHOID 3MalIKy 1 HE MaroTh
npsIMOTO CTOCYHKY 10 3akoHiB. Came
TaKi — 371e01TBIITOTO MOPATLHI — TIpaBUIIA
NOBEIIHKH Y IIbOMY BHIIAAKY € 0a30BH-
MU. | TOMy 11Ie 10 «3ITKHEHHSI» 3 TeKCTa-
MU 3aKOHOJIABCTBA y JiTeH (HOPMYIOTHCS
OCHOBH TIPABOBOTO CBITOTJISIAY.
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OToX, 3 OrJsIMy Ha Taki TMOTMepenHi
MIipKyBaHHSI COI[IOJIOTO-TI03UTUBICTCHKOTO
TaTYHKY, JOCII/DKyBaHE TEPMiHO-TIOHST-
TS MOKHA BU3HAYUTH OUIBII PO3TOPHYTO
y Takuii croci0: npaeosuit ceimozisnd —
e 102150 TOOUHU HA OMOUYIOUYUL CEIM
NPUPOOHO Ma  COYUIAILHO  3YMOBIEHUX
ModCIUBOCmEll 3A0080eHHs i nompeo,
AKI 86AJHCAIOMbCA HEI0 HANEICHUMU I 3a-
besneueni 0006 a3Kamu iHWUX CYO 'eKmis.
Mo>xHa BUCJIIOBUTHCH LIE i TAK: IPABOBUI
CBITOTJISIIT — TIe TIOTJISINT JIFOJIMHU Ha TIPH-
pOIHUI Ta COLiaTbHUN TPOCTIp («CBIT»)
i1 MOKITMBOCTEH, KOTPi BU3HAIOTHCS HEIO
BHIIPAB/IaHUMHU, MiJCTABHUMHU Ta 3a0e3-
MEYYIOThCS COLIAIbHUMU O0OOB’sI3KaMHU
HIIUX JIFOJICH, XHIX 00’ €/IHaHb, OpraHiza-
i Ta crniapHOT. CHix mpu IbOMY 0C00-
JIUBO HAroJOCUTH Ha TOMY, IO «HAJIEK-
HICTBY» TYT PO3YMIETBCS K 00 €KMUeHA
HEOOXiHICTh, coLliadbHa 3aKOHOMIPHICTD
(a He BcTaHOBJICHA JIEPKABOK O0OB’sI3-
KOBICTh, 3000B’SI3aHICTB); OTIKE, COIli-
abHI 000B’SI3KH JIMIIIE YaCTKOBO BKJIFO-
YaroTh 00OB’SI3KH JIeP KaBHO-FOPUINYHI,
OCTaHHIMU HE 0OMEKYIOThHCS.

HarowmicTs mopuouunuii ceéimoznsno —
II€ TaKW OIS Ha CBIT, BIAMOBIIHO 10
SIKOTO BC1 COTliaTbHi SBUIIA (Y TOMY YUCIT
1 MOKJIMBOCTI JIFOMUHH) BU3HAIOTHCS T10-
XIJIHIMU BiJI I€P>KaBHO-BOJIBOBOI MislIb-
HOCTI, BBOKAIOTHCS MPOIAYKTOM JISPIKaB-
HOTO BOJICBUSIBJICHHs. T00TO, 00pa3HO
BHCJIOBJIFOIOUHUCH, 1€ MOTJISA/] Ha CBIT, TaK
OM MOBHTH, Kpi3b 3aKOHOIABYI «OKYJIs-
pm». Mnerbes, oTKe, PO CBIT HACIIAKIB
BHSIBIICHb BOJII JIepKaBH, ii OpraHiB.

Haranmaemo, 1o peui, 1o came B Tako-
My CEHCI BYKHMBAJIU i MOSICHIOBAJIU CBOTO
4yacy MOHSATTS «HOPUIMYHHA CBITOIVISIY
K. Kayrcekuit Ta @. EHrensc y ixHii
mpami «FOpunnyamii comianizm». BoHwm,

30KpeMa, BiJ3Hayasly, 10 y [bOMY CBi-
TOIVISIII — SIK «KJITACHYHOMY CBITOIVISIII
Oypikyasii» — micie O0KeCTBEHHOTO Mpa-
Ba IOCLJI0 TPABO JIOAUHH, MiCIle IEPKBU
mocija Jaep:ana i 1o eKOHOMIYHI Ta Cyc-
MIBHI BITHOCHHHM, KOTpi paHimie, Oymy-
YM CAHKILIOHOBaHI LIEPKBOIO, BBAXKAJIHCS
CTBOPEHHSIM LIEPKBH 1 JOTMH, TETEep ysB-
JISUTUCh 3aCHOBaHMMHU Ha TIPaBi 1 CTBOpPE-
HUMH JICPKABOI0; BUHHKIIO YSIBIICHHSI, OY-
IIIMTO TIPaBOBI HOPMH 3000B’s13aHi CBOIM
BUHHUKHEHHSIM HE €KOHOMIUYHHMM (aKTam,
a (opMaTbHMM HAcTaHOBAaM, 3aIllpoBa-
JOKYBaHHUM JIepkaBoro [23, c. 496].

Hame po3ymiHHS NpaBOBOIO CBiTO-
IJISIITy, HABEJICHE BUIIE, IPYHTYETHCS — SIK
HEBa)XKKO 3PO3yMITH — Ha COLiaJIbHO-TIPH-
POAHOMY Tinxoxi. Y 3B’SsI3Ky 3 LM 3ayBa-
KUMO, IO O3HAYEeHE TEPMiHO-IIOHSTTS
HaAMOIBII TICHO IMOB’s3aHE 3 MOHATTAM
NpaBOPO3yMIiHHS, alleé BCE X HE € To-
TOXXHUM Homy. OOHIBa BOHH CIiBBiIHO-
CATBCS MK cO00I0 SIK TEpPBHHHE («IIpa-
BOPO3YMIHHS») 1 TOXimHE («IpaBOBUI
CBITODIIA»). AJIKe 3MiCTOBHA cnenngika
IIPUKMETHUKA «IIPAaBOBUI» 3a3BUYANl 3y-
MOBJIFOETBCSI, SIK YK€ 3a3HaYaNI0Ch, IHTEP-
mpeTariero GyHIaMeHTaTBbHOTO TePMiHO-
TOHATTA «IIPaBo». M OCKiNbKH y coli-
aIbHO HEOJHOPITHOMY CYCHIJIBCTBI mpa-
BOpPO3YMIHHIO HEMHUHYYE, HernepeOopHO
NpUTAMaHHUH TUTFOpaNTi3M, OCTUIBKH I
MPaBOCBITOTIISAN HE MOXYTh HE OyTH TaM
TUTIOPATICTHYHAMU.

Jani, cniuparoodnch Ha 3alpONOHOBA-
Hy HaM¥ Ae(]iHILi0 3araJbHOrO HOHSTTS
MPaBOBOTO CBITOIVISY, IMPOAHaIi3yeMO
JesiKi HOro 1HTepIpeTalii, OnpriItoIHeH]
y CydJacHI! BITUH3HSHIN TCOPETHUKO-IOPH-
TUYHIN JTiTeparypi.

Inwmi iHTepmperauii mpaBoBoro ta
OpUANYHOro cBiTorsaxiB. Ha nymky
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B. KopoOku, mipaBoBHil CBITODISIT — TIE
CTiliKe, MO3UTUBHE CTaBJICHHS JIOAWHU
J0 TpaBa SIK 10 iAei HaJeXHOro, Mpo-
MYIIEHOTO Kpi3b MPU3MY IpaB, CBOOOJ,
00OB’SI3KIB JIFOJJMHU, HA OCHOBI CYKYII-
HOCTI TIPaBOBUX i7€H, ITOTIISITIB, VSBICHD,
MIPUHIIAIIB, I[IHHOCTEH, MMepeKOHaHb, SKi
JIIOMHA MOJLISE 1 IKi OepyThCsl 32 OCHO-
By ii pistbHOCTI. (LL{ompaBaa, mumiaerbes
«1103a KaJpoM» BKa3iBKa Ha Ti (akTopwu,
SKUMH TaK 4Yd IHAKIIE 3yMOBIOETHCS
3MICT «i/iel HaJIe)KHOTOY.) A FOPUIUTHIN
CBITOINISIA — L€ «CTaBJICHHS JIIOAWHHU 10
HaBKOJIMIIHBOTO CBITY, IPOIYyIIEHE KPi3b
npu3My Impaea (4depe3 IpaBa, CBOOOIH,
00OB’SI3KM JIIOIMHK, PO3YMHI 3aKOHH).
MokHa cKa3aTd, — TPOJOBXKYE Iei aB-
TOp, — IOPUIUIHHUNA CBITOIIIIA — IIE ife-
aJIi30BaHM MOIISA HA MPaBO SIK €IUHO
MOXIIUBUM CIOCIO peryiaroBaHHS BiAHO-
CHH y CYCHIJIBCTBI, KOJIU TUILKU-HO Yepe3
MIPaBOBY 1J1€10, TPAaBOBI HOPMH, Yepe3 3a-
KOH BUIAETHCS MOMKJIMBOIO OpTaHi3aIlist
cycmiibcTpa <...>

Jami BiH CTBEpUKYE, IO HOPUANY-
HUI CBITOIJISIL € XapaKTEPHUM AJIsl KOH-
KpPETHOI MOJeNli CYCHiJIbCTBA, Y MeyKax
SKO1 JOMIHAHTHOIO IIPABOBOIO 171€0JIO-
Ti€I0 CTpaB/i BU3HAETHCSA Bipa y IMpaBo-
By JlepXaBy, PO3yMHE 3aKOHOAABCTBO Ta
MPUPOHI NpaBa JIIOAWHY 3 ypaxyBaHHSIM
MPUPOIHO-010JIOTIYHOTO 1 TPUPOJHO-CO-
HiajgbHOro acrekris mpasa [10, c. 8, 9].

KomeHnTyroun 1mi mONOXKEHHS, 3ayBa-
KuMo, mo obcrtoroBana B. KopoOkoro
iHTepIIpeTallis MPaBOBOTO CBITOIISAY €,
B MIEBHOMY CEHCI, KOHIIETITYaJIbHO OJIH3b-
KOO J10 IIpornoHoBaHoi Hamu. Ilo-nepuie,
TOMY, II0 BOHA BIJNIITOBXYETHCS Came
BiJI HETIO3UTUBICTCHKOTO («IIPHUPOTHOTO )
MIPaBOPO3YMIHHS; aJKe Y Hil, K Oa4nMo,
B3arajii BiACYTHS 3rajika Ipo JAEp’KaBHY

PEryisililo CyCHUIbHUX BiAHOCHH, PO
3aKOHM. A TO-/pyre, TOMY, 110 1Iei aBTop
HE OTOTOXKHIOE CBITOIVISIIM MPaBOBHU Ta
IOPUIUYHUM.

IIpote B. Kopobka, Bu3Hagatouu tep-
MiHO-TIOHSTTS] «IOPUAWYHUN CBITOIVISI,
K BOAYA€THCsS, MMPOCTO JIOAAE, «JIOTLIIIO-
COByE» JI0 TmpaB, CBOOOJ 1 0OOOB’SI3KiB
JIOMMHU (BOYECBHJIb, HE JIEPIKABHO-BO-
JbOBUX, @ 3araJlbHOCOLIaJIbHUX, OCHO-
BOIOJIO)KHUX) 1€ I 3aKOHH, «IIPaBOBD»
HOPMH, BBO)KAIOUH TAKUI — FOPUIUUHUIN —
CBITOIJISIZ] «THIIOM» MPAaBOBOTO. 3 HAIIOT
K TO3MLIT, CyTO IOpHIUYHUKA (y 3a3Ha-
YEHOMY BHIIIE HOT0 BIACHOMY — JIepKaB-
HO-PETYJIITHBHOMY — CEHC1) CBITOIVIS HE
BUCYBA€ 3MiCMOGHUX BUMOT IO 3aKOHY:
TaKWii CBITOINISA]T O1JIBIIIE KOPEITFOE JICTIiCT-
CBKO-TIO3UTHUBICTHKOMY MPaBOPO3YMiHHIO
I'. Kenp3ena. (Xoua y Tili 4acTHHI, B sIKil
3aKOHO/IaBCTBO NIEPYKaBU BiNIOBiTaTHME
COLiaJIbHO-IIPUPOJHOMY IIPaBy, OCHOBO-
MOJIOKHUM TIpaBaM i cBOOOAAM JIIOIUHH,
o0uBa pPO3NISAYBaHI CBITOIVISIIU 3Mic-
TOBHO 30iraTUMyThCSI. )

SIK1I0 K y MpaBOBUI CBITOINIST BBO-
JUTHCS, «IIJBEPCTYETHCS JIEepKaBHE 3a-
KOHOZABCTBO, TO LI€ NEPEKIIOYae TaKUH
CBITOIJISIZ] B aCTIEKT HOTo peasizalii, Horo
BTUICHHS y COLiajJbHYy MPAaKTUKY. AJle Ta-
KHH «3CyB» (TOOTO 3rajiKa mpo 3acodu pe-
ayizamii BiAMOBIMHUX CBITOTJISITHUX YsIB-
JIEHb) 3a3BUYAN BIICYTHIA y TTOIIMPEHUX
y couianbHO-(inocodebKii niTeparypi iH-
TEpIIpeTAaIlisiX CBITOIIISLY.

Tomy-To Tak 3BaHa «Tyali3arlish mpa-
BOBOTO CBiTOIISAY (SIK, OO pedi, 1 mpa-
BOPO3YMIHHSI — 3TiAHO 3 YSIBJICHHSIMHU
BijloMOro Himeupkoro ¢inocopa mpasa
P. Amekci, a TakoX HAIIOrO HOro IMMOCITi-
noBHuka C. MakcuMmoBa, — SIKe CITYKHTh
IHTEepIpeTAMIHHAM (PYHIAMEHTOM TaKo-
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ro CBITOIVISAY), MaOyTh, JEIIO 3HUKYE
OTO0 OHTHYHHH 1 THOCEOIOTIUYHUH CTaTy-
CH, OCKUIBKHM HayeOM «cXpeurye» Horo 3
MPAaKTUKO-TIPUKIIQJHUM, TparMaTHYHIM
PIBHEM CBIJIOMOCTI.

Hami. I'. [TamacTpoBa BU3HAYA€E MOHSAT-
TS FOPUANYHOTO CBITOINATY SK CHCTEMY
BJIACTUBMX TIM YW 1HIIIN OMBLIIZALIl I10-
JISIIIB Ha JIepXKaBy 1 MpaBo SIK €IWHHH
COILIiaJIbHO HOPMATHMBHUK 1 TOJITHYHHI
KOMIUICKC, [0 YMHWUTH TMEBHUH (IUBLII-
3YIOUMH YW 1HINWI) BIUTHB Ha PO3BUTOK
cycminberBa [14, c. 27]. Take po3ymiHHS
IOPUIIMYHOTO CBITOIIALY (SKIIO HE OTO-
TOXXHIOBATH HOTO 31 CBITOIVISLIOM IIpa-
BOBHM), SIK BUJIAETHCS, TIPUHIIMIIOBO HE
BIJIPI3HSAETHCS BiA HOTO PO3yMIiHHSA, BH-
CJIOBJICHOTO 3TaJaHFMH BHIIE MapKCHC-
TaMmHu.

[IpaBopo3ymiHHS — IPaBOCBITOIJISI —
npaBocBigoMicTh. 321 MOTIMOICHHS
ySBJICHb PO (EHOMEH MPaBOBOTO CBITO-
sty (y Haii iHTeprnpeTaiii) cxapakre-
PU3YEMO CTHCIIO WOTO CIIiBBiIHOIICHHS
3 TIPaBOPO3YMIHHSM Ta 3 MPABOBOIO CBi-
JIOMICTIO.

lomo mpaBoBoro cBiTorsiay U mpa-
BOPO3YMIHHSI CIiJl 3ayBaKUTH, IO I
SIBUILIA XOY 1 TICHO IIOB’sI3aH1 3MICTOBHO,
MIPOTE HE € TOTOKHUMU. L5 1TOB’13aHICTH
3YMOBJIFOETHCSI TUM, IIIO TIPABOBUH CBITO-
IS, SIK YK€ BiJ3HAYalloCh paHille, TakK
YW 1HAKIIEe 3aJIC)KUTh 3acaJHUYHO-3MiC-
TOBHO BiJI MPaBOPO3yMiHHS (SIK BiJl CBO€T
CEepIIEBHHHU, CBOTO «iapa»). BHacmimox
[IOTO BOHU YTBOPIOIOTH TEBHY 3MiCTOB-
HY «3B’SI3KY».

[Ilo x pno0 mpaBOCBimOMOCTi, TO ii
MpeAMETOM — Ha BiIMIHY BiJl mpeamera
MIPaBOCBITONIISAY — €, 3arajoMm, ijei, mo-
HATTS, YABJICHHS, OYYTTS IIOJ0 YUHHOTO
Ta OaXaHOTO IpaBa (K COIiaTbLHO-TIPH-

POIHOTO, TaK i TO3UTUBHOTO). Y TOW Yac
SK TPEIMETOM IPAaBOBOTO CBITOIVISLY
€, Ha HAIl TOIVISIJ, CBIT MPUPOIHUX Ta
COILIAJIbHUX MOXJIMBOCTEH JIFOIUHM 3a-
JIOBOJIBHATH CBOi JKUTTEBO BAXKIUBI IIO-
TpeOr — MOXKITMBOCTI, KOTPi BBAKAIOTHCS
MiJICTABHUMY, BWIIPABJIaHUMHU 1 3a0e3-
MEYyOThCST BIAMOBIAHUMU OOOB’sI3KaMU
IHIIMX CYO’€KTiB. A TaKWii CBITOINISAJ €
imeiHnM 6a31CcOM, CHCTEMOYTBOPIOIOYHM
IIEHTPOM TIEBHOI IMPaBOCBIIOMOCTI. X0oJa
HOTo KOHKPETHUH 3MICT, 31 CBOTO OOKY, €
HACJTIJTKOM (SIKIIIO BUXOJIUTH 3 1CTOPUKO-
MaTepiayiCTHYHUX 3acaj) nomped08020
npasopo3yminnsa [24, c. 31-40]. Otxe,
TaK 4Yd iHaKIIe, CAME TMPaBOPO3YMIHHS
OesrocepelHbO  BU3HA4Yae  (pyHIAMEH-
TaJbHUI 3MICT HE TUIBKH MIPABOCBITOIIIA-
Iy, aje W BiJNOBIIHOI MPaBOCBIOMOCTI.
ToMy Ha3BaHy «Tpiaay» SIBHUII MOXHA
CXEeMaTHYHO pO3TallyBaTH y TaKiid OCIi-
JIOBHOCTI: TIPaBOPO3YMIHHS — TIPABOCBI-
TOTJISIT, — TIPABOCBIIOMICTb. (3ayBaKHMO
TaKOX, [0 TIEBHOKO CITEIU(iKO0 B iIHTEP-
mperanii  CIiBBIJIHOIIEHHS O3HAYCHUX
SIBUII, & TAKOX MPABOBOTO MEHTAJIITETY
1 IPaBOBOTO MHUCJICHHS BiJI3HAYA€THCS
no3uttis B. Kopooxku [4].)

YpaxoByroum ckazaHe, HE MOXHA TIO-
TOIUTHCH 13 TO3UIIEI0 THX aBTOPIB, SIKi
CXUJIbHI OTOTOXKHIOBATH MIPABOBHH (YU TO
IOPUIMYHMI) CBITOIVISI 13 TPABOBOIO ifie-
OJIOTI€I0 SIK CKJIAZIOBOI0 YACTHHOIO Ipa-
BocBimomocTi [20, c. 16; 25, c. 41-59;
26, c. 39-43]. [IpaBoBuii CBITOIIIAT — TIe
JIUIIIEe YaCTHHA, CMUCIIOBE «SJIPO» MPaBO-
BOT 1JICOJIOTI1; aJiec B OCTaHHIN TaKOX IpPH-
CyTHI i1eT i HECBITOIVISIZIHOTO PIiBHSI.

Buxinni 3acaam JIOIUHOIEHTPUCT-
CbKOro mnpasoBoro ceirorsigy. Ilo-
nepie, BiH Ma€ coyianrbHO-NpupoOHUl
XapakTep, OCKIJIbKU 30PI€HTOBAHUM, «HA-
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IIJICHUI TTePEIOBCIM Ha COITiaabHI MOX-
JIMBOCTI JIFOAWHU 3aJ0BOJIBHATH 11 KUT-
TEBO HEOOXI/IHI, €K3UCTEHIIIHHI OTPEOH.
Och uoMy siKpa3 1 € mijicTaBa iMEHYBaTH
TaKUil TPaBOBHHA CBITOIVISA «JIFOIHUHO-
LEHTPUCTCHKUAM.

[lo-mpyre, o3HaueHi GyHTaAMEHTAIb-
Hi MOXJMBOCTI npumamanui 6cim 6e3
BUHAMKY JHOOSAM HE3ANEeHCHO 6i0 0Y0b-
4020 — BOHU € BCe3a2aNlbHUMU, VHIGep-
carvnumy. Ha 1pbOMYy # TPYHTYIOThCS
3arajTbHOITIOACHKI TIPHHIIUITN PIBHOCTI Ta
HEeJIMCKpUMIiHAIII].

[To-Tpete, 3 piBHOCTI COlliaTbHO-TIPH-
POIHUX MOXJIMBOCTEH (OCHOBOTIONIOXK-
HUX ITPaB 1 CBOOON) yCiX JIto/Iel BUTLITUBAE
0008’A30K KOMCHO20 He Nepeutko0dcamu
iHWil FOOUHI peanizogyeamu makxi xe ii
Moxcaugocmi. AJKe SIKIIO BiH 3aBa)kae
KOMYCh 3J1iIlICHIOBaTH CBOI IIpaBa, TO i cam
Mae OyTH TOTOBHM JO TEpemKkoa 3 00Ky
iHImoro cy6’exra. OTOX, OHIEO 13 3acal
MIPaBOBOTO CBITOTVISIAY € MOAEPAHMHICTb
00 npas iHWUX, 00 ix 30ilCHEHHSL.

IHakmie kaxydu, MOXKIUBOCTI ITOBe-
JIHKW KOXKHOT JIFOJIMHU MatOTh OYTH y3ro-
JOKCHUMHU 3 MOXJIMBOCTSIMH TIOBEIHKH
iHmmX. 3BigcH (HOPMYETHCS YSBICHHS
PO COMiadbHUN — TOOTO B3aEMO3ANICHK-
HUH, B3a€MOIIOB’SI3aHUM — Xapakrep
OCHOBOIIOJIOKHHX IIPaB 1 CBOOO JIOEH.
3 BUMOTOI0 TaKOl — KOHCEHCYCHOI — pea-
J3anil MOXJIMBOCTEHN JIIOIMHA IOYHMHAE
B)K€ CTUKATHUCS 3MaJIKy; ajike 11 BTpy4aH-
HS B XKUTTS OaTBKiB, JIPy3iB, OMHOKIACHU-
KiB, BAMTENIB 3aBXKI1 Ma€e OyTH ITOTO[KE-
HUM 13 HUMH, Oe3KOHQUIIKTHUM. Tomy,
MOJKJIMBO, BAPTO TOBOPUTH HE IIPOCTO PO
MIPaBOBUH, a PO 1Paso30008 ’13y6aAIbHULL
CBITOJISIZI, BIATOBIAHO JO SIKOTO peaTi-
3amis CBOIX MOJKJIIMBOCTEH TPYHTYETHCS
Ha KOHCEHCYCHOMY ITOTO/DKEHHI 3 pealti-

3aLi€l0 MOXJIMBOCTEH IHIIMX yYacHHUKIB
COILIiyMY.

BonHowac 3amis Toro, abu MOXKIJIH-
BOCTI 3MIMICHCHHS OCHOBOIIOJIOKHHX TTPaB
i cBoOOn Oynm cripaBIi peambHUMH, iX
MOBMHHA BUW3HATH, JeraiidyBaTu (yHOp-
MyBaTH) W rapaHtyBaru jaepkaBa. Came
B 3aKOHAaX JICPKaBH TaKi MOXKJIMBOCTI Ha-
OyBaroTh odiriiHoro BusHauHs1. Odirii-
Ha MeKa OCHOBOIIOJIOXKHUX TIPaB 1 CBOOO
MOXKe OyTH OKpecJeHa JIUIIe B JIepiKaB-
HOMY 3akoHi. IIpum 1BOMY OpHIMYHI
00OB’SI3KH, BCTAHOBJICHI JCP)KaBOIO 3a-
JUTst 3a0€3MeUeHHsT TaKuX MpaB 1 cBOOOI,
CKJIQ/Ial0Th JIMIIE YaCTUHY, OAWH 13 BU/IB
coIiabHIX 000B’A3KIB SIK 3aC00IB TaKo-
ro 3a0e3nedyeHHs (Ta i 10 TOTO K HePiIKO
HE HaHOIBII Ji€BUM, HE HAHOIIBII e(ek-
TUBHHM) 3-IIOMDX 1HIIMX — 3arajlbHOCOLIi-
aJIbHUX, HSIOPUJIUYHUX — 000B’SI3KIB.

OTXe, CTBOPIOIOUN CBOEPIMHHUNA COITi-
aJTbHO-HOPMATHBHUM JIAHITIOKOK (O/IHA-
KOBI, piBHI TIpaBa JuUII BCiX — iX KOHCEH-
CyCHa peaJtizailis — iX Jiep>KaBHa Ta iHIIa
collianbHa rapaHTOBAHICTh), CTAE MOXKJIIH-
BUM BHOY/IyBaTh «MIiCTOK» Bij[ COIliaJib-
HO-TIPUPOJHOTO /10 MTO3WTHUBHOTO TIPaBa,
JI0 TIOBaru JI0 HBOTO Ta JI0 OpTaHiB, AKi
YOCOOIIOIOTH JIEPKaBy; ajkKe came BOHU
€ (mpuHaiiMHi, MalOTh OyTH) TapaHTaMH,
OXOPOHIISIMM ~ BIIMOBIJTHMX  OCHOBOIIO-
JIOXKHHMX TIPaB 1 CBOOO/I JIFOIHUHHU.

OCHOBH PABOBOTI0 CBITOIJISIAY KO-
JISIPiB-CTAPIIOKJIACHUKIB:  COLi0JIOTiY-
HMI «3pi3». DopMyBaHHA 3acaj TaKoro
CBITOTVISIY TIOYMHAETHCSA, K 3a3HAYAIOCH
BUIIE, 1€ JI0 BUBYCHHS <JIETaJliCTCHKO-
ro» mpaBa. SIK ciuymrHoO 3a3HaudaroTh (a-
XiBIIi, y JIFOAMHA BXKE 3 PAHHHOTO JTUTHH-
CTBa Tijl BIUIMBOM 3arajibHUX 3a00pOoH
dbopMyeThCsl HEBHpa3HE PO3yMiHHS Oa-
30BUX MpaB i CBOOOM, YHACNTIIOK YOTO
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PiBHI PO3BUTKY MOPAJIBFHOTO i TIPABOBOTO
CBITOIVIS/IIB BUSIBIISIFOTHCSI Oararo B 4oMy
CXOXXMMH;, BOHH 3HAYHOIO MIipOI XPOHO-
noriuHo cuHXpoHizoBaHi [27]. Tomy #
BIIPOBA/KEHHSI POTIO3HUIIIH 100 BUKJIA-
JAHHSA y CEepedHiil MIKOJII TYMaHITapHUX
MIpEeIMETIB, 311 (OPMYBaHHS MTPABOBUX
ySIBIIEHb YYHIB YK€ MOJIOJIIINUX KIIACiB, —
[le pealbHA MOXIIUBICTh BUOYIOBYBaTH
Yy HUX OCHOBHU HAJICXKHOT'O ITPABOBOTO CBi-
torsiy. | Take HaBUAHHS Ma€ 3Ba)KaTH Ha
Ti WOTO BUXIAHI 3acamu, sIKi OKpECIeHO
BHIIIE.

BuxoBHa miSIbHICTH MIKUIBHUX II€aa-
roriB (Ta i OarbkiB) Oyae TUM YCHILIHi-
11010, UMM TIOBHIIIIC BOHA BPaXOByBaTUME
peanbHAN CTaH OCHOB MPABOBOTO CBITO-
iy npiteil. ToMmy 3amins oTpuMaHHS
KOHKpeTHOI iH(opMaIlii CTOCOBHO IhOTO
CTaHy HaMu — y criBrpaii 3 JIbBiBCbKUM
IHCTUTYTOM MiCJISIIUIIOMHOI TIe1aroriv-
HOT OCBITH — BecHO0 2013 p. Oyio rpoBe-
JIEHO B OIHIH 13 cepeaHixX mKia M. JIbBoBa
ONUTYBAHHS TMOHAM 63 YYHIB OIMHAIIA-
TUX KIACiB 3a CIELiadbHOI aHKETOIO,
CIpPSIMOBAHOKO Ha BHSIBJICHHS caMe Iipa-
BOCBITOIVISIIHAX ITOKA3HUKIB IXHBOI CBI-
nomocTi. (pomy, mo peui, mepemyBain
ommutyBanHa y 2009 i 2012 pp. maibke
800 JIBBIBCHKUX CTApIIOKIACHUKIB 3 Me-
TOKO BWISIBIIEHHSI PIBHS iXHBOI IPaBOCBI-
nomocTti [28].) Otox HaBenemo JAEsKi
pe3yJbTaTH 3rajlaHoro BHINE KOHKPET-
HO-COIIOJIOTIYHOTO JOCTIKEHHS CTaHy
OCHOB YYHIBCBHKOTO IIPABOBOTO CBITOTJIS-
Jly 1 CTHCIIO TIPOKOMEHTYEMO iX.

1. Ake i3 6xkazanux nusicue aguny aco-
uiroemoca y Bac 3i cnoeom «npaeo»n?

CHiBBiIHOIIGHHS BIAMOBIACH: a) 3a-
koH — 35%; 0) cBoOoma — 6%; B) cmpa-
Be/uBicTh — 20%; T) cripaBenIMBHil 3a-
koH — 8 %; 1) ipaBa sronuH — 31 %.

HaBeneni moka3HUKHM B OCHOBHOMY,
K BUAAETHCS, MiATBEPKYIOTH OOTPYH-
TOBYBaHE y Il CTaTTi pO3yMIHHS COIli-
AJTBHO-TIPUPOIHOTO XapaKTepy MPaBOBO-
ro cBiTODISIMY. AKe Oinbllle TIOJTOBUHU
onuTaHux y4HiB (57 %) MOB’S3yI0Tb CBOE
ysIBJICHHSI MIpo (EHOMEH IpaBa, TaK 4u
IHaKIIle, He 13 3aKOHAMU JiepxkaBu. Boj-
HOYAC CIIiJ 3BEPHYTH yBary Ha Te, IO IIi
IIKOJIAPi 1€ 3a JBa POKH /IO aHKETyBaH-
HSl BUBYAJIM OCHOBU TIO3UTHBHOTO IIpaBa
(3axoHOImABCTBA YKpaiHM), 1 TOMY B iXHil
MIPABOCBIJIOMOCTI TEBHOI Mipor0 cdop-
MYBaJHCh TaKOX 1 JIETiCTCHKO-TIO3UTH-
BICTCHKI ySIBIICHHS IIPO TIPaBo.

2. o, na Bawi no2nao, € 0xcepenom
OCHOBONOJI0ICHUX NPAs i 60000 1100u-
Hu, moomo it moxcaueocmeil 3a0060./1b-
HAMU CEOT HCUMMEBO BANCUBI NOMPe-
ou?

CriBBiIHOIICHHS BiATIOBiNCH: a) 3a-
koHn Bceecity — 8%; 0) Bomsi nmepxka-
Bu — 44%; B) mpupona (OiocomianbHa
CyTHicTB) monuHu — 35%; 1) Bomst Bee-
BUIIHBOTO — 13 %.

Sk GauMMo, TOHA] TMOJOBUHA YYHIB
aCOIIOIOTh BUHUKHEHHSI OCHOBOIIOJIOXK-
HUX (TIPUPOIHUX») TIpaB JIIOAWHUA HE
3 JIEpKaBHUM pIlICHHAM, a 3 THIIUMH —
no3ajepkaBHUMH — ABUIIaMU. | B IbOMY,
BB2)KAEMO, TEXK MOXXKHA BOauaTru TICBHE
BUSIBJICHHSI ITiJICTABHOCTI HAIOi iHTEp-
TIpeTartii mMpaBoBOTO CBITOIIAAY. BomHo-
gac ToH (aKT, o 3HaYHA IPyTIa OMUTAHUX
(44%) «npuB’si3asay BUHUKHEHHS TpaB
1 CBOOO/I JIFOJTUHU JI0 BOJII JISPyKABH, MOXK-
Ha MOSICHUTH, 30KpeMa, THM, 1[0 Baroma
YacTHHA MKUTBHOTO mpeamera «OCHOBH
mpaBo3HaBCTBa» (9- Ki1ac) MpHUCBIICHA
camMe TUM TpaBaM JIOIUHH i TPOMaJIsTHU-
Ha, sIKi 3akpimieHo B Koncrutymnii Ykpai-
HU, TOOTO MPaBaM JIETiCTCHKHM.
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3. Yu esaxcacme Bu, wo éci n1oou
(aKi, AK 6i0OMO, € Oyice piZHOMAHIMHU-
Mu 3a ceoimu ¢hizuunumu, ncuxiunumu
ma IHWUMU 671ACIMUBOCMAMU) NOBUHHI
mamu 00HaKo8i (pieHi) OCHOBONOI0NHCHI
npasa?

CriBBiTHONICHHS BIiATIOBiNEH: a) HI —
5%; 6) ue 3aBxau — 29%; B) Tak — 67 %.

HaBeneni pe3ynbTaTél BiANOBimeH e,
OT)Ke€, JOCUTh OJHO3HAYHMUMH. 3 OJHOIO
OOKy, ZIBI TPETHHU ONHUTAHHUX BUXOMATH
13 3acaj COIaJIbHO-IIPUPOIHOT PIBHOC-
Ti OCHOBOIIOJIOKHUX IPaB yCIX JIFOICH.
3 Apyroro x OOKy, 3HauHA YaCTHHA KO-
JSIpiB MOIUIAIOTH TAaKWil morian He 0e3-
3acrepexkHo. [loscHuTH ocTaHHIO 00CTa-
BHHY MOYJIMBO, Ma0yTh, THM, 110 HABiTh
y CBOIii, HE BEJIbMH IIUPOKIH, TMPAKTUII
COIliaTbHIX KOHTAKTiB, YYHI BXKE CTHKa-
JUCH 13 akTaMu BHOIPKOBUX MOPYIIEHB
MpaB JIFOJWHMA 1 TPOMaJsHUHA, 30KpemMa
3 BUMAJKaMH SKOICh 1X AUCKpPUMIHAILI.

4. Yu esasricacme Bu, wio cnio oymu
monepanmuum (mepnumum) 00 iHWUX
ma He nepewKooHcamu HiKomy peanizo-
sysamu ii02o moxcausocmi, npaea?

CriBBiTHOIIICHHST BI/MOBIEH: a) Tak
(ciji CTaBUTHCH JI0 IHIIMX CaMe TaKUM
YUHOM, K Ou Bu xoTinm, mo6 BOHH IIO-
Boauiuch i3 Bamn) — 84%; 6) Hi (TomMy
0 B JKUTTI MEepeMarae HalCUIbHIIINI) —
16%.

Lle 3anuTaHHs €, y IEBHOMY CEHCI, Tie-
pedopMyITFOBaHHSIM TOTIEPETHBOTO. | TYT,
SIK 0a4yMMO, BiJIMOBiMI TEpEeBaKHOT OiNb-
IIOCTI YYHIB € TAKUMHU, IO IPYHTYIOTHCS
Ha 3acaZiax MOPaJIbHO-TIPUPOTHOI PiBHO-
CTi yCiX JIOmEeH.

5. Qum nacamnepeo oomercyemuvcsa
30iiicnenns Bawux npae?

CIiBBiTHOIIICHHS BiAMOBIEH: a) 3aK0-
HaMmu AepkaBu — 52 %; 0) mpaBaMu IHIIAX
moneit — 9%; B) Bumoramu Mopaii — 39 %.

OTpuMaHi BiINOBiMI MiATBEPIKYIOTH
TOW Maiike O4eBHIHUH (HaKT, 0 OCHOB-
HUM COIaJIbHUM OOMeEXKyBaueMm 3JIii-
CHCHHSI «IPUPOJIHUX» IPaB JIOIUHU €
JieprKaBa, JisUIbHICTH ii opraHiB. 1 Take
VSBJICHHS yYHIB 3HAYHOIO MIpPOIO BiJIIO-
Bija€ JIIMCHOCTI; aje BOHO caMo I10 co0i
HE JIUCKPENUTYE JepiKaBy, OCOOIMBO
SIKIIIO B3SITU JIO YBarW BiTOBIJI IITKOJIS-
PiB Ha HOTIEPE/IHE 3alTUTAHHSI.

6. Axuii 3acio zapanmyeanna npae
awounu Bu eeaxcacme naubdinow 0i-
ceum?

CriBBiTHOIIICHHS BIIOBIACH: a) BH-
Moru mMopaiti — 5%; 0) 3aKkpiIJICHHS [IpaB
y 3akoHax aepxaBu — 50%; B) BHCOKHI
piBEHBb IPABOBOI KYIBTypH Jtoaeit — 39 %;
T') TpoMaJIichKa JymMKa — 6 %.

Toif QaxT, MO TOIOBHHA OIMMUTAHUX
HalOuIbIIl cBOI Haxil Ha 3a0e3nedyeHHs
IPAB JIFOJIMHU MTOKJIAJIA€ Ha JICPKaBY, 1Tk~
CTpPYy€E, BBAXKAEMO, TaK OW MOBHTH, «JIBO-
icTy» 3HAYYIIICTh AeprKaBHOI TiSITHHOCTI
y mii napuHi. 3 ogHOTO OOKY, cCame Jep-
JKaBa TMOKJIMKaHA OyTH OCHOBHUM, Haii-
Oinpil epeKTUBHUM 3aXHUCHUKOM HpaB
JIFONIMHY, 1 HEPIJIKO BOHA CIPaBJIi TaKOH
1 €; aye 3 Opyroro OOKy, JIepkaBa TOe-
KYZI{ CTA€ MPSMHAM HAHTPYOIIITUM ITOPYIII-
HUKOM TaKUX IPaB.

3aramoM 3Ke, SK BHUIAETHCS, HaBe-
JICHI pPe3yJbTaTH TMPOBEJICHOTO HaMH
KOHKPETHO-COII0JIOTIYHOTO 10 CJTIJIPKEH-
Hs CTaHy OCHOB IIPAaBOBOIO CBITOIJISTY
TPYIH IITKOJISAPiB-CTAPIIOKIACHUKIB i~
TBEPIKYIOTh OOIPYHTOBAaHICTh BHKIIA-
JleHo1 y IIifi ctarTi Horo iHTepmperarii
1 MOXYTh IEBHOIO MIpOI0 BpaxoByBa-
TUCh Yy MPABOBUXOBHIH po0OTI cepeaHix
HaBUaJbHUX 3akmamiB. [lpwHaiimMHi, 3a-
CHOBaHi Ha UX pe3ynbraTax (4K i Ha pe-
3ylbTaTax IHIIUX HaIIUX IOMEPeIHIX
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JOCIIJDKEHb TPAaBOCBIOMOCTI Y4YHIB) pamii Juisi BUKOPUCTaHHS B MPaKTHYHIN
MPAKTHKO-TIPUKIAIHI pekoMenaanii O0y- poOoTi 3 opraHizauii mpaBoBOro HaB4YaH-
JU TPUHHATI YOpaBIiHHSIM HApOJHOI HS Ta MPAaBOBOTO BHXOBAaHHS MIKITHHOI
ocBiTH JIBBIBCHKOI 00JIIEpXKAAMIHICT- MOJIO/I.
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Paounosuuy II., baunnckuii T. [IpaBoBoe MupoBo33peHne (COUATBHO-6CTECTBEHHAS
HHTepHpeTanus)

Crarbs TOCBAIICHAa OOIIETEOPETUIECKOMY aHAIM3y (EHOMEHa IIPaBOTO MHPOBO33pe-
HUSI — €T0 CYIIHOCTH, NCXOIHBIX COAEPKATEIbHBIX HAdall, Pa3MEKEBAHHIO U COOTHOIICHHIO
C ApYyIruMH «pPOACTBEHHBIMUWY» IMPAaBOBBIMU SABJICHUAMU (npencz[e BCEro ¢ nNpaBONIOHMMAaHHUEM
U IpaBoco3HaHHeM). Takol aHaIM3 OCYIIECTBICH HAa OCHOBE COLMAIBHO-€CTECTBEHHOIO I10-
TPEOHOCTHOTO IPABOIIOHUMAHHS, YTO MO3BOJMIO HM30€KaTh OTOXJECTBICHHS IPaBOBOTO
1 IOPUANYECKOr0 MUPOBO33peHHH. OCHOBHOM BBIBOJ CTAaTbU COCTOUT B TOM, YTO IIPABOBOC
MHPOBO33PEHHE — 3TO B3IV YEJIOBEKA HAa OKPYXAIOMIMI MHUP €CTECTBEHHO M COIMAIBHO 00-
YCIIOBJIEHHBIX BO3MOXKHOCTEH YIOBIETBOPEHUS €r0 MOTPEOHOCTEH, KOTOphIE (BO3MOXKHOCTH)
T0JIaraloTCsl H/JIeKAIMMHU U 00ecreueHbl 00s3aHHOCTAIMH JPYrux cyObekToB. [IpuBeneHs
KOMMEHTHUPOBaHHBIE PE3yIbTaThl KOHKPETHO-COLMOIOTMYECKOTO UCCIIEJOBAHUS COCTOSHUS OC-
HOB IIPaBOBOT'O MHPOBO33PEHUSI NIKOJIbHUKOB-CTAPIICKIACCHUKOB I. JIbBOBa.

Kniouegvie cnoea: npaBoBoe MHPOBO33PEHHE, IOPUANYECKOE NTPABOCO3HAHHUE, NTPABOBOE
CO3HaHME, OCHOBHbIEC Havasla IIPaBOBOTO MHPOBO33PEHHS.

Rabinovych P., Bachynskyy T. Legal worldview (social and natural interpretation)

This article is dedicated to the general theoretical analysis of legal worldview phenomenon
and its nature, initial contents sources, separation and correlation with other similar legal phe-
nomena (primarily with understanding of law and legal consciousness). This analysis is based
on understanding of law grounded on socially-natural needs, which helped to avoid equitation of
terms «legal worldview» and «juridical worldview». The main conclusion made from the article
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is that the legal worldview is a person’s view of the world of naturally and socially defined pos-
sibilities to meet his or her needs, which belong to them and ensured by responsibilities of other
subjects. At the same time, authors consider that juridical worldview (like Karl Kautsky and
Friedrich Engels) is an idea according to which all social phenomena are the result of state-legal
regulatory activity, in other words they are the product of the lex. Social and natural grounds,
universality and equality of rights, tolerance to the rights of others, consensual nature of the
possibilities implementation by its subjects and necessity of natural rights legal regulation are
the main sources of socially-natural legal worldview (which is considered to be formed during
childhood and youth, before learning the legislation of the state). There are also presented com-
mented results of specifically-sociological survey on the condition of L’viv upper-form pupils’
legal worldview.

Keywords: legal worldview, juridical worldview, legal consciousness, basic principles of
legal worldview.
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O. CKPHUITHIOK

HAYAAbHUK BiJiNY 36 A3Ki8 8 JepiucasHUMU
0p2aHAMU MA MINCHAPOIHUMU 0P2AHIBAUIIMU
HAIIpH Yxpainu,

JAOKMOp 10pUZUUHUX HAYK, NPOdecop,

axazgemix HAIpH Yxpainu

YAK 342.3(477)

[Ipo6remu 3a6esneuenns gep:xaBHOTO
cyBepeHiTeTy YKpalHH Ha Cy4acHOMY €Talll
(KOHCTHTYLIMHO-TIPABOBUH ACIEKT)

VY crarTi po3nIsAaThCs NUTAHHS JIEPKAaBHOTO CyBEpEHITEeTY, crenudika Woro CTpykTy-
pH, CIIBBITHOIICHHS 3 HAPOJHUM 1 HAI[IOHAJIBHUAM CYBCPCHITETOM, CJICMEHTH BHYTPIIITHBOTO
aCIeKTy 3a0e3MeUeHHs JICP>)KAaBHOTO CYBEPEHITETY, OCHOBHI HANPSMU JisUTBHOCTI JICPKABH 10
3a0€3IMeUeHHIO JIePKABHOTO cyBepeHiTeTy. OcoOIMBE MICIle HAJICKUTh BUCBITIICHHIO TUTAHHS
B32€MO3B’SI3Ky 3a0€3MEUCHHS AeP>KaBHOTO CYBEPEHITETY i AEMOKPAaTHIHOTO PO3BUTKY KpaiHU
Ta y 3B’A3KY 3 IIIM PO3KPHBAIOTHCS TOJIOBHI 3aBIAHHS MOAATBIIOI IEMOKpPATH3aLlii MO THKO-
[IPaBOBOTO PEKUMY SIK HalpsMy 3a0e3edeHHsl JepKaBHOTO CyBEpPEHITETY depe3 MojepHi3a-

uito OCHOBHOTO 3aKoHY YKpaiHu.

3acIyroByIOTh Ha yBary MOJIOKCHHS MO0 KOHCTUTYIIIHO-IIPABOBOTO MEXaHi3MYy, IPaBo-
BHX 3aXOJIiB Ta 3ac00iB BIOCKOHAICHHS 3a0e3Ie9eHHS ICPKABHOTO CyBEPCHITETY.

Knruosi cnosa: Yxpaina, nep>kaBHUH, HAPOIHWH, HAI[IOHATBHUN CyBEpEHITET, IEMOKpa-
Tisl, TOJITUKO-TIPABOBUI MEXaHI3M Ta OCHOBHI HaNpsiMU 3a0€3MEeUeHHS JIePIKaBHOTO CyBepe-

HITETY.

JHepkaBHUi cyBepeHiTeT YKpaiHU 1mo-
CTae€ sIK 03HaKa, SKa 3aKPIIUIIOE ¥ OFHO-
gacHO 3a0e3Ieuye MOKITUBICTD JIEPIKaBH,
3aBISIKM NIPUTAMAaHHUM il MexaHi3MaMm
Ta 1HCTUTyTaM JEpKaBHOI BIaiH, 3Iiii-
CHIOBATH CBOIO «BEPXOBHY» Ta «CyBEPEH-
HY» BOJIIO 1 SIK CyTHICHA XapaKTepUCTHKa
JepKaBH, M0 Ha KOHCTUTYIIHHOMY piB-
Hi mporojiocmia cede AEeMOKPaTHIHOIO,

MPaBOBOIO 1 COIIAJIBHOIO AEPIKABOIO, IS
SIKOT JIFOJIHA, i1 )KUTTS 1 37I0POB’S, Y€CTh
1 TIOHICTh, HETOTOPKAHHICTH 1 Oe3me-
Ka € HAWBUILOK COLIAJIBHOK IIHHICTIO.
VY 1IbOMy KOHTEKCTi JIep>KaBHHUU CyBepe-
HITET BUSIBIISIE CKIIAZIHY CBOIO CTPYKTYPY,
sIKa BKJIIOUA€ B ce0e JCKIIbKa CJIeMEHTIB
a00 CKJIaJOBHX YaCTHH, IO YTBOPIOIOTH
fioro 3mict Ta cyTHicTh. OcoOmmBO 115
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CKPUITHIOK O. ITpo6remu 3abesneuenns aepxxaBHOro cyBepeHireTy YKpainu. ..

mpo0bremMa akTyasizyBajiach UIsl YKpaiHu
y 2014 p. y 3B’S3Ky 3 BiJIOMHUMH IIOJi-
smu B Kpumy Ta Ha IliBnennomy Cxomi
VYkpainu. IIpoTsirom 0CTaHHBOTO Yacy Lie
MOHSTTS 3a3HAJ0 iICTOTHUX 3MiH. Hacam-
repen 1e OyJo TOB’sI3aHO 3 TTePEOCMHUC-
JICHHSIM CHIBBiJIHOLIECHHS TaKUX IOHSATH,
K «ICpPKaBHUH CyBEPEHITET», «Halio-
HAJBHUH CyBEpEHITET» Ta «HAPOTHHM CY-
BEPEHITET, [0 3MYIITYE TOBOPUTH BXKE HE
CTUTBKU TIPO HE3AJEKHICTh Ta CAMOCTIM-
HICTh Jep>KaBHOI BIAJM K TEBHI «abco-
JIIOTHI IIIHHOCTI Ta 03HAKW», CKUTBKH TIPO
il jKepeno, a TakoX HPO T€, HACKIIBKH
CYBEpEeHHa Jep)KaBHA BJaJla CIIPOMOXK-
Ha peaji30oByBaTH Ti IUT1 1 3aBIaHHs, SIKI
Jie)KaTh B OCHOBI 11 CyBEpeHHOI BiaIu
y BHYTPIIITHHOMY Ta 30BHIITHBOMY acIeK-
Tax. OCHOBHOIO XapaKTePUCTHKOIO BHYT-
PIIIHBOTO AEP>KABHOTO CYBEPEHITETY BBa-
KAIOThCS: e(DeKTHUBHE (PYHKIIOHYBAaHHS
OpraHiB Jep>KaBHOI Biaju (3aKOHOJAB-
YKX, BAKOHABUUX, CYJJOBUX, KOHTPOJIBHO-
HaITIS0BUX ), HASBHICTH €(DEKTUBHO JIif0-
4oi Ta JAMHAMIYHO TPOTpecyrouoi mpa-
BOBOi CHCTEMHM, 3a0€3MeUeHICTh OCHOB-
HUX BHYTPIIIHIX (QYHKIIH JepKaBH.
3 1BOTrO MOMISAY JICPXKABHUH CyBEpeHi-
TET TAYMAYHUTHCS HE CTUILKU SIK CaMOJIO-
CTaTHs LiJb, CKUIBKY K O3HAaKa JeprKaBU
Ta crocid oprauizanii i QyHKIIOHYBaHHS
CHCTEMH JeP>KaBHOI BIIAIH.

BuyTpimHiii acnexkr 3a0e3medeHHs
JIep’KaBHOTO CyBEpEHITETy YKpaiHu BKITIO-
Yyae JEKiIbKa BAXIWUBUX €JIEMEHTIB [4,
c. 8-9].

[To-mrepire, cyBepeniter YkpaiHu 1mo-
IIUPIOETHCS Ha BCIO 11 TepuTopito. Hase-
JeHa HopMa 3akpimiena y 4. 1 c1. 2 Kon-
crutyiii Ykpainu. lle o3nauae, 1o Biajga
YKpaiHCBKOI IEPKaBU € JHKEPEIIOM IIPaBa,
110 € 000B’SI3KOBUM JUIsI BCHOI'O HACEJICH-

Hs. BomHowac 1151 Biiajja € BUHSTKOBOIO,
OCKIJIbKM JiHIe YKpaiHChKa JepraBa
Ma€ 3aKOHHE MPaBO LIO0 3aCTOCYBaHHS
nepkaBHoro npumycy. [lommpenns aep-
’KaBHOTO CYBEPEHITETy Ha BCIO TEPHTO-
pito He O3Hadae, MO Jiep)KaBa HE MOXKE
repeaBaTi YacTHHY CBOIX ITOBHOBAKEHB
Ha MicueBHi piBeHb. Hacmpasai, B ymo-
BaX JIEMOKPAaTUYHOTO TMPAaBJiHHS Ta Pi3-
HUX QOPM JIEPIKABHOTO YCTPOIO, IIe MOXKE
MPOSIBIISITHCH SIK y CTaBIICHHI JIPKaBH JI0
CBOIX TEpUTOPIAIbHUX OJMHMIIb, 110 Ma-
I0Th CTaTyC aBTOHOMIi, TaK 1 y CTaBlIeHHI
JI0 OpraHiB MiCIIEBOTO CaMOBPSITyBaHHS.

[o-npyre, HEOOXIAHO 3a3HAYUTH, IO
CyBepeHHa YKpaiHChKa JepkKaBa sK JKe-
pero mpaBa i pa3oM 3 THM IIpaBoBa i Co-
IiabHa IepikaBa He MOXKE BHIABaTH TIpa-
BOBI aKTH BUKITFOYHO BUXOJISTYH 3 BIACHUX
IHTEepEeCiB Ta BIACHUX MipKyBaHb JIOL1Ib-
HocTi. [le o3Hauae, 110 cyBepeHHMI Tpa-
BOTBOPYMI IIpoLieC YKPATHCBKOI JEP/KaBU
peanizyeThCs BIAMOBIIHO 0 TIEBHUX TIpa-
BOBUX IIIHHOCTEH 1 TPHWHIIUIIB: HEBiJI-
9y)KYBaHICTh MPHUPOJIHUX TPaB JOIUHU
1 rpOMaJITHUHA, TIPIOPUTET TPAB JTIOIUHU
1 TpOMaJITHUHA, BEPXOBEHCTBO paBa, 3a-
KOHHICTB TOIIIO.

[To-Tpere, cyBepeHiTeT YKpaiHCHKOT
JIepKaBH, sika MPOTOoIochiIa cede eMo-
KpPaTU4HOIO, TPABOBOIO 1 COLIaJILHOIO,
BUHUKAE He ex nihilo, a Mae CBOE YITKO
BUpaxkeHe Jokepeno. Lle momoxeHHs 3a-
KpirumoeTbes cT. 5 Koncturymii Ykpainmy,
sIKa BCTAHOBITIOE, TII0 HOCIEM CyBEpeHiTe-
Ty 1 €EIMHUM JDKEPENIOM B B YKpaiHi
€ HapoJ, SIKUH 3/1ICHIOE By Oe3roce-
PEIHBO 1 uepe3 OpraHu JACp:KaBHOI BN
Ta OpPraHh MiCIEBOTO CaMOBPSIYBaHHS
[6,c. 151].

[Mo-ueTBepTe, NEpKABHUI CyBEpPEHITET
Ykpainu Mae He JTUIIe psi BUXITHUX YHi-
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BEpCATBHUX XapaKTEPUCTUK (€THICTD, He-
MOJIITBHICTh, HEBIIUYKYBaHICTh TOIIO),
110 pOOJISITH HOTO TOTOKHUM i3 CyBEpeHi-
TeTOM OYJIb-SIKOT 1HIIIOT IepKaBH, a i Xa-
PAKTEPU3YETHCS B TEPMiHAX KOHKPETHHX
pPEe3yNbTATIB IMOBCAKICHHOTO (PYHKIIIO-
HyBaHHS AepkaBu. CyBepeHiTeT aepika-
BU — II€ HE CTUIBKU «CBOOOJA BiJ», KOIU
JiepKaBa peai3ye raciio «JIepKaBHa BO-
JIS — HAMBUIIUH 3aKOHY, CKITEKH «CBOOOIA
IUTS». A OTXKe, 3a0e3MeUeHHS AePKABHOTO
CYBEpEHITETy TIOCTAE SK TOCTIHHE MOCH-
JNeHHS (YHKIIOHATHHOI e(eKTUBHOCTI
JICpKaBH, MiJBUIICHHS PIBHA BHYTpill-
HBOI 1 30BHIIIHBOI OE3MEKH, YHEMOKITUB-
JIeHHST OY/Ib-SIKUX CIIPO0O 30BHIMIHBOI 200
BHYTPIIIHBOI eKcrancii, siki 0 Masu CBOIM
HACJTIAKOM TIJApWUB ILTICHOCTI JeprKaBH,
3MEHIIIeHH 11 EKOHOMIYHOTO TIOTSHITiaYy,
MOTIPIICHHS COLIABHOTO 3a0e3neueHHs
IpOMaJIsiH, PYHHAILI0 OCHOB KOHCTHUTY-
IHHOTO NIy TOIIO.

3 ormamy Ha 1€ 3a0e3MeueHHs Jep-
JKaBHOTO CYBEPEHITETy YKpaiHU SK He-
3aNIe)KHOT, JEeMOKpPATHYHOI, COIlialbHOT
1 TIpaBOBOI Jiep»KaBU € CKJIaTHUM, Oara-
TOACIIEKTHUM 1 0araTopiBHEBHM IpOIIC-
COM, SIKMI BKJIIOYA€ B ceO€ Taki OCHOBHI
HampsMHA JiSUTBHOCTI, SIK: TapaHTyBaHHS
crabimpHOCTI (hopMHu YKpalHCHKOI JIep-
JKaBU; PO3BUTOK BCIX EJIEMEHTIB IPaBO-
BOI crcTeMu YKpaiHu (Ma€eThCsi HA yBasi
HE JIMIIE CHCTEeMa 3aKOHOJABCTBa, a U
MPaBOBi BiJTHOCHHH, IOPHIMYHA TPAKTH-
Ka, CyCHiJIbHA Ta iHAMBiIyalbHA MPaBO-
Ba CBIOMICTB, IIpaBOpeaiizallis TOIIO);
MiBUIICHHST e(EeKTUBHOCTI Oprasizarii
1 ¢yHKUIOHYyBaHHSI BCi€l cucteMu nep-
JKaBHOI BJIQJIM, @ HE JIMIIE OKPEMHUX T1JIOK
Ta/ab0 OpraHiB JEpXKaBHOI BJIAJH; 3Mill-
HEHHSI eKOHOMIYHOTO, KyJIbTYPHOTO, CO-
iaJbHOr0, MHOJITHYHOI'O, €KOJOITYHOI0

Ta OE3[EKOBOr0 MOTEHLIAy IepXKaBH;
MO3MLIOHYBaHHS YKpaiHH Ha 30BHIMI-
Hill Ta BHYTpILIHIA apeHi SIK aKTUBHOT'O
cy0’ekTa, CIPOMOXHOTO BHPINIyBaTH
CKIIagHI 3aBJaHHS Ha HAI[IOHATEHOMY
1 TI00abHOMY PIiBHSX, 3IaTHOTO O Tie-
pendadyBaHOi Ta HamiHHOI MiXKHAPOIHOT
crHiBmpaii; 3MIiOHEHHS JEMOKPaTH3MYy
VYKpalHChKOI JiepKaBU Ta FapaHTyBAHHS
OCHOB KOHCTHUTYLIWHOTO Jaxy YKpaiHw;
3a0€3MeYCHHS] €BOJIOIINHOTO PO3BHUTKY
CHCTEMH JIep>KaBHOI BIIaIH.

3a3HavyeHi HampsMH  3a0e3MeyeH-
HSl JICP’)KaBHOTO CYBEpEHITeTy YKpainu
OUIBII 3MICTOBHO BTUIIOIOTHCS Y TAKOMY.

1. 'apanTyBaHHA cTabiTbHOCTI (Op-
MU YKpaiHChKOi JIepkKaBU SK OJHOTO
3 KIIOYOBUX HampsMiB 3a0e3MeUeHHs
nepxaBHoro cysepenitery. Ilim ¢op-
MO0 YKpaTHCBKOI JIepKaBH PO3YMI€ThCS
cucreMa Bu3HadeHMX KoHcTuTymieo ta
3aKOHaMH YKpaiHW JIETITUMHHUX CIIOCO-
0iB 1 3ac00iB opranizamii Ta 3IiHCHEHHS
JIepkaBHOI Biajum B YKpaiHi. YkpaiHa,
gKa 3 4acy NpOTOJIOMICHHS CBOEI He3a-
JISKHOCTI yTBEpAMIach SIK KpaiHa 3 pec-
nyOJIiKaHCHKOIO  (DOPMOIO  JIePIKaBHOTO
npaBiiHas, 3 1991 p. no 2014 p. 3mian-
Ja JeKigbKa pI3HOBUIIB peCIyOIliKaH-
cbKoi (OpMH JIEPKABHOTO IPABIIHHS:
1) 1991-1996 pp. — npe3uaeHTCHKA pec-
ny6uika; 2) 1996-2004/2006 pp. — mpe-
3UIEHTCHKO-TIAPJIAMEHTChKA PECIIyOITiKa;
3) 2004/2006-2010 pp. — mapiaaMeHTCh-
KO-TIpe3NJICHTChKa pecnyOiika; 4) 2010—
2014 pp.—mpe3uIeHTChKO-TIapJIaMeHTChKa
pecryomika; 5) 3 2014 — mapnmameHT-
CHKO-TIPE3UACHTChKa pecmyOiika. Xoua
BU3HAUYEHHH T'€HE3UC PecIyOiKaHChKOT
(dopMH JIepKaBHOTO TIPABIiHHS € TAaKUM
NepeBaXKHO Jie-fope, a He ne-dakro. Pa-
30M 3 THM pimeHasIM KoHcTUTyIiitHOTO
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Cyny Yxpaian y 2010 p. Oymo paxTuaHo
BiTHOBJICHO CYNEpPHPE3UACHTCbKY MO-
JielTb, 110 HE JIMILE BKOTPE PEKOHCTPYIO-
BaJIO BCIO CUCTEMY JIEPKABHOI BJIajH, a i
MOCTaBMJIO Psil TIHTaHb IIOJO JICTiTHM-
HOCTI SIK BCI€l JIepKaBHOI BIaAH B IIJIO-
My, TaK i OKpeMuX ii BUIIIMX OpTaHiB.

2. llep>xaBHUI cyBepeHITET B YKpa-
fHi He MOXe OyTH peasizoBaHMil M03a
JIEMOKPATUYHUM PO3BUTKOM ii IOJIITH-
KO-IIPaBOBOTO pexkumy. KoHcTuryiiitHa
MpaKTHKa OCTaHHIX POKIB Ta MOii OCeHi
2013 p. — Becuu 2014 p. B YkpaiHi cBin-
4aTh Npo 00’€KTUBHY NOTPeOy Moaasb-
1101 IeMOKpaTH3alii MO THKO-TIPaBOBO-
r'0 pEXKUMY 3 METOIO (DOpPMYBaHHS JTIEBUX
IHCTUTYTIB IEMOKpATii Ta CTBOPEHHS Ha-
JISKHUX KOHCTUTYLIHHO-IIPAaBOBUX Me-
XaHI3MIB TapaHTYBaHHS JEPKaBHOI'O
CYBEPEHITETY AEMOKpaTH4YHOI YKpaiHu.
['o10BHMMU 3aBIaHHAMHU NOJANIBIION Jie-
MOKpATHU3aIlii TOJIITUKO-TIPABOBOIO pe-
KUMY K Harpsimy 3a0e3rnedeHHs JAep-
JKaBHOI'O CYBEpEHiTeTy YKpaiHu depes
ynockonaneHass Koncrurymii Ykpainu
MOXYTh OyTH:

— YJIOCKOHAJICHHS [TPaBOBHX MeXaHi3-
MiB peajtizanii mpaB i cBOOOJ JIFOJUHU
Ta TPOMAJSHUHA Ta CTBOPEHHS CHCTE-
MH e(pEeKTHBHUX TapaHTIH IuX mpas |3,
c.611];

—3aMpOBaPKECHHS PealbHUX KOHCTUTY-
LiffHO-TIpaBOBUX MeXaHi3MiB Oe3nocepen-
HBOI peatizallii HapOJHOTO CYBEPEHITETY
HUIIXOM  TIPOBEJICHHS  BCEYKPaiHCHKOTO
pedepeHnyMy (diTKe KOHCTHUTYIIIHHE 3a-
KpIIUIEHHSI IIpeAMeTa BCEyKpPaiHCHKOTO
pedepenaymy Ta y10CKOHAJICHHS TTOPSIIKY
IHIIIFOBaHHS MPOBEJICHHSI BCEYKPAiHCHKO-
ro peepeHayMy rpoMajisiHaMu Y KpaiHu);

— KOHCTHTYIOBaHHsI HOBUX (hopM mipsi-
MOT'0 HapoOAOBJIAIJS, SIKI TO3UTHUBHO 3a-

pexoMeHayBaiu cede y KpaiHax 3aximgHol
€BpoIny; MEPEOCMHUCIICHHS Ta yIOCKOHA-
JICHHS! ICHYI04O01 nponopuiiHoi BuOopyoi
CHCTEMH 3 METOI0 3a0e3IeUeHHsI peai-
3alii TPUHINIY HApOJHOTO IPENICTaB-
HHULITBA Y BUOOPHMUX OpraHax Aep>KaBHOI
BJIaJ¥ Ta OpraHax MiCLEBOI0 CAMOBPSILY-
BaHHS;

— nepeopMaTyBaHHsS CUCTEMH CTpPU-
MYBaHb 1 MIPOTHBAl MK 3aKOHOJABYOIO,
BUKOHABYOIO Ta CY/IOBOIO T'JIKAMH BIIAJIN
Ta TJAaBOIO JEP’KABH 3 METOI0 YHEMOXK-
JIMBJICHHS B M01AJIbILIOMY HOBUX KOHCTH-
TYUIHHUX KOH(QIIKTIB;

— 3aMpOBa/IKEHHS IHCTUTYTIB TPOMa/I-
CHKOT'O KOHTPOJIIO 32 JiSUTBHICTIO OpTaHiB
Jep’KaBHOI BJIaJM Ta OpPTaHiB MiCIICBOTO
CaMOBpsyBaHHS B YKpaiHi;

— OIITUMI3aLis CUCTEMH MICLIEBOTO Ca-
MOBpSIIyBaHHS B YKpaiHi Ta 3a0e31eueH-
HS JII€EBUX MEXaHi3MiB peaiizamii mpasa
TEPUTOPIATILHUX TPOMAJT CAMOCTIHHO BU-
pilTyBaTH MUTAHHSI MICIIEBOTO 3HAYCHHS
B Mexax KoHcTutymii Ta 3akoHiB YKpa-
THU TOIIIO.

Y 1poMy K KOHTEKCTI Jep:KaBHHMA
CyBepeHITeT YKpaiHH K Cy4acHOl JeMo-
KpPaTUYHOI 1 MPaBOBOI JAEPKABH BKIIOYAE
B cebOe 3a0e3medeHHsl iJiecpsIMOBaHOi Ta
e(heKTHBHOI MPaBOBOI MONITHKH, SIKa TO-
BUHHA OyTH CIIpAMOBaHa HacaMIepe] Ha:

— 3MILHEHHS 3aKOHHOCTI Ta MpaBoIo-
PAIKY, TIOCHJICHHSI OOPOTHOM 31 3J10YMH-
HICTIO;

— 3amnpoBajPKEHHS e(EKTHUBHUX Me-
XaHI3MIB 3aXUCTY CBOOOIHM BITLHOTO BH-
CIIOBJIIOBAaHHS JyMKH, BUIBHOI IIpecH,
BIJIBHUX MHPHHX 300piB, MITHHIIB 1 Je-
MOHCTpAIIii, BUTLHOTO 00’€AHAaHHS B IO-
JITHYHI TapTii i rpOMaICkKi OpraHizarii;

— BCTAaHOBJICHHSI YITKHUX TPOLECYallb-
HUX HOPM 3aXHUCTy IIpaB Ta CBOOOI JIO-
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JIVHU; KaTerOpUYHEe HEAOIYIIECHHS OyIb-
SIKUX (hOPM TONITUIHHX PETPeciii;

— 3ampoBa[DKEHHS YITKUX IPaBo-
BUX HOPM JUISI 3aXUCTYy 1HTEIIEKTYyaJlbHOT
BJIACHOCTI 3 OJJHOYACHUM ITOCHJICHHSIM
Ha MDKHApOMHOMY DPiBHI MEXaHI3MiB 3a-
XHMCTY IIPaB 1HTEJIEKTYaJIbHOI BJIACHOCTI
cy0’€KTiB rocrioiapioBaHHsl YKpaiHu;

— 3aMPOBA/KCHHS €(PEKTUBHUX 1HCTHU-
TYHIHHUX MEXaHi3MiB O0pOTHOH 3 KpUMi-
HaJTi3alli€r0 HaIllOHAJIbHOT EKOHOMIKH;

— YiTKE BH3HAUCHHS I1OBHOBA)XCHb
i QyHKIi# opraHiB AepKaBHOI BIaJH Ta
OpTaHiB MiCLIEBOTO CaMOBPSILyBaHHSI.

KoHCTpykTHBHE BHpIIICHHS LUX 3aB-
JIaHb CIIPUSATUME OJTHOYACHO 1 MOJaIbIIIH
JEMOKpaTH3aIlii OJITHKO-TIPABOBOTO pe-
KUMY B YKpaiHi i yIOCKOHAJIEHHIO CHCTe-
MU TapaHTill Aep>KaBHOIO CyBEpEHITETY
VYkpainu.

3. Jlo HallBaXJIMBIIIMX HaMpsIMIB 3a-
Oe3redeHHs] JIep)KaBHOTO CYBEpPEHITETY
VYKpaiHu HaJeKUTh yIOCKOHAJICHHS KOH-
CTUTYIIHHAX OCHOB HaIllOHAIBHOT Oe3Ie-
ku Ta o0oponu. HarionanpHa Oesrieka Ta
o0opoHa YKpaiHu € OJHUM i3 HaWOIbII
B)XIIMBHX EIIEMCHTIB JEPKaBHOTO CyBe-
PEHITeTy y CY4acHHX YMOBaX, OCKUTBKH
000B’SI3KOBOI0 YMOBOIO ICHYBaHHS, PO3-
BUTKY Ta caMo30epeXeHHs Oyab-sKoi
Jep>KaBU € 3M1HCHEHHS KOMIUIEKCHOT IIi-
JIECTIPSIMOBAHOT TOJIITUKH LIO0 3aXUCTY
il HaI[lOHAJIBHHUX IHTEPECiB, 10 3a0e3-
redye TEeBHUW MPaBOBUN CTaH (PEXKHUM)
Jep’)KaBu — CTaH HAIllOHAJIbHOI Oe3IeKH
Ta 000poHHU [2, c. 84]. Lle#i cran rapanTye
3aXHIIEHICTh JKUTTEBO BAXJIMBUX 1HTE-
peciB ocobu (ii ipaB i cBOOON), JIepiKaBU
(i KOHCTUTYIIMHOTO Janay, CyBepeHiTe-
Ty, TEPUTOPIATBHOI IIJIICHOCTI Ta HEIO-
TOPKAaHHOCTI JEep’KaBHUX KOPIOHIB) Ta
cycrinbeTBa (Moro marepianbHUX 1 Jy-

XOBHMX I[IHHOCTEH) BiJl BHYTPIiIIHBOI Ta
30BHILIHBO] 3arpo3. [Ipu nboMy 10 0OCHOB-
HHMX €JIEMEHTIB HallOHAILHOI Oe3IeKH
BiZTHOCSITH MOJITUYHY, EKOHOMIUHY, BOEH-
HY, €KOJIOTiYHY, TYMaHIiTapHy, JeMorpa-
¢biuny, iHGOpPMAIIHHY Ta 1HII CKIIATOBI
€JIEMEHTH.

4. 3abe3neueHHs JepKaBHOIO CyBepe-
HiTEeTy cy4acHoi YKkpaiHu, skuii HaOyBae
0COOJIMBOTO 3HAYCHHS y CYYacHHX YMO-
BaX, € YJIOCKOHAJICHHS CHCTEMH KOHCTH-
TYIIHHUX TapaHTIi OCHOB JEpPKaBHOTO
nany Ykpainu. KoHcTuTyliliHI OCHOBHU
JIep>KaBHOTO Jlaay YKpaiHu — Lie BU3Haue-
Hi B Konctutynii Ykpainu 3aranbHi 3aca-
JI1 OpraHizalii Ta JisuIbHOCTI YKpaTHChKOT
JieprKaBH, AKi Ha0yBarOTh CBOTO PO3BHUTKY
B KOHCTHUTYIIHHUX MTPABOBITHOCHHAX 1 BH-
3HAYalOTh CYTHICTH i COIliaJibHE TIPU3HA-
yeHHs JaepxkaBu. OkpiM GopMu MomiTHY-
HOTO (JIepKaBHO-MIOJITUYHOTO) PEXKUMY,
dopMu nepkaBHOTO TpaBiiHHS Ta (op-
MU JIep)KaBHOTO YCTPOI, KOHCTUTYIIiH-
Hi OCHOBU [EpXaBHOIO JIay YKpaiHu
BU3HAYAIOTHCSl W 3arajlbHUMHU 3acajamu
NPaBOBOTO PEXHUMY HaLIOHAIBHOI 0e3-
neku i 00opoHH YKpaiHu, JepKaBHOTO
KOPJIOHY YKpaiHH, a TaKOXK Jep:KaBHUMU
cuMBoJIaMH Tomo. OCHOBHUMH TTPUHIIH-
[aMH1 AEP>KaBHOTO Jaxy YKpaiHu € IpUH-
LIUIT CYBEPEHHOCTI Ta HE3aJIEKHOCTI Iep-
JKaBH; IPUHLIUII IEMOKPATU3MY JICPKABH;
MIPUHIIMIT COIIAJILHOI 1 TIPAaBOBOI JIepiKa-
BU; MPHUHIUI YHITAPHOCTI (€IHOCTI, CO-
OOpHOCTI) JepKaBy; MPUHIIUI pecIyOITi-
KaHCBKOI (hOpMH JEP>KaBHOTO TIPABIiHHS
TOLIO.

5. Jlep>kaBHUI CcyBepeHIiTET YKpaiHH,
MOB’SI3aHUI 13 TEPHUTOPIATIBHOK IIIiC-
HICTIO JICpKaBH, ONTHMI3AIlI€I0 CUCTEMHU
aIMIHICTPaTUBHO-TEPUTOPIAIGHUX OJIH-
HUIb 1 3a0e3redeHHsIM iX e(eKTUBHOL
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B3aeMolii. Y mboMy IIaHi 3a0e3nedeHHs
JIEPXKABHOTO CYBEpEHITETy JIOTIYHO IIe-
pendavae HasBHICTh Ta 3a0€3MEYEHICTh
LTICHO OpraHi3oBaHOi Ta eQeKTUBHOI
CHUCTEMH JICP)KaBHOI BJIaJM Ha BCIX PiB-
HAX B IIEHTPATBLHOTO IO MICIIEBOTO.
[onii B8 Kpumy Ta Ha IliBmeanomy Cxo-
i Ykpaiau HaBecHi 2014 p. 3acBimuuiaun
iCHyBaHHSI BEIMKOI MpoOjeMu came i3
3a0€3TECUCHHSIM JIEPIKABHOTO CYyBEPEHITe-
Ty B 3a3HaY€HOMY aCTEKTi 1 3arOCTPHUIN
po0eMy HEOOXiTHOCTI BIOCKOHAICHHS
CUCTEMH JIeP>KaBHOI BIIaJ i HA KOHCTHUTY-
LiliHOMY piBHi.

Takum 4YMHOM, 320€3TICUCHHSI JICPIKAB-
HOTO CyBEpeHITeTy YKpaiHUu sK Cy4acHOi
HE3aJIC)KHO1, JeMOKPAaTHIHO1, COTiaTbHOL
1 TIpaBOBOI JIep>KaBHM BKJIIOYA€E B cede JIi-
SUTBHICTh OpTaHIB JIep’KaBHOI BTN 3a
COPUSIHHS 1HCTUTYTIB TPOMAaISTHCHKOTO
CYCIIBCTBA IIOJI0:

— rapaHTyBaHHS cTaOUTBHOCTI Gopmu
YKpaiHChKOi JIepKaBH;

— PO3BHUTKY BCiX €JIEMEHTIB MPaBOBOI
cucTeMH YKpaiHuy,

— MigBUILEHHS €()EeKTHBHOCTI OpraHi-
3amii i (DYHKI[IOHYBaHHS BCI€l CHCTEMHU
JIepKaBHOI BJIAJIM, a HE JIMIIE OKPEMHX
T1JIOK Ta/abo opraHiB Jep:KaBHOI BIAIH,
3a0e3IedeHHs] €BOJIOIIHOTO PO3BUTKY
CHCTEMH JIep>KaBHOI BIIaJIH;

— 3MII[HEHHS] EKOHOMIYHOT0, KYJIBTYp-
HOTO, COIallbHOTO, MOJITUYHOTO, EKO-
JIOTIYHOTO Ta OE3MEKOBOrO IOTCHIIIAY
nepxaBu (IpU IbOMY OCOOJHBa yBara
Mae OyTH HaJaHa MMHUTAaHHSM COIiabHOT
Oe3neku rpomMasH Ykpainn);

— MO3WILIOHYBaHHS YKpaiHW Ha 30B-
HINIHIA Ta BHYTPINIHIA apeHi sk aKTHB-
HOTO Cy0’€KTa, CIIPOMOKHOTO BHUPIITyBa-
TH CKJIa[HI 3aBIaHHsS Ha HalllOHAJbHOMY
i TI00aTFHOMY PiBHSX;

— 3MILHEHHS JAEMOKparusMy YKpa-
THCBKOI JIep>KaBH, T'APAHTYBAHHS OCHOB
KOHCTHTYIIHHOTO Jlagxy YKpaiHu, 3mill-
HEHHS IHCTUTYTIB O€3IT0CePENHbOI IEMO-
Kparii, siki 3a0e3rmedyoTh MPHUHIWI Ha-
pomHoro cyBepeHitery [1, c. 56—-105].

KoxeH i3 1ux HampsiMiB AisUTLHOCTI
CYTIIPOBO/IXKYETBCSI CHCTEMOIO Oe3roce-
pEeAHIX MPAaBOBUX 3aXOiB Ta 3aC00iB, SKi
CIPSIMOBAHI Ha CTBOPEHHS Ta yNOCKOHA-
JICHHSl CHCTEMM HalllOHAJbHOTO 3aKOHO-
JIaBCTBA, BKJIIOYAOYHN 1 HAWBHUIIMH — KOH-
CTUTYUidHUHA piBeHb. [lpudomy cami mi
3aX0JJ MOXKYTh PI3HUTHCS: KOHCTUTYIIIH-
HO-TIPABOBI 3aXONIH, aJIMiHICTPATHBHO-
MPaBOBi 3aX01H, €KOHOMIKO-TIPaBOBI Ta
COIIaNTbHO-TIPABOBI 3aX0H, OE3IEKOBI 3a-
XOIH (HacamIlepea MaloThcs Ha yBasi Ha-
HioHaNbHa 1 iep>kaBHa Oe3neka YKpainu),
KPUMiHAIBHO-TIPABOBI 3ax01u (Hacamrie-
pen maTpuMaHHs PEKUMY 3aKOHHOCTI Ta
3a0e31eUYeHHs] IPaBOIIOPSIAKY B YKpaiH-
ceKiil nepxasi). lle mo3Bomsie po3poOu-
TH BIAIOBIHUM MEXaHI3M 3a0e3IeueHHs
JIepKaBHOTO CyBEepeHITETY YKpaiHH, IO
nocraBaTuMe sIK IeBHUW BHJI YHOPMOBa-
Hux KoHcTmrytiiero Ta 3akoHamMu YKpai-
HU CYCHIJIFHUX BiTHOCHH TOJITHYHOTO,
€KOHOMIYHOTO, COLIOKYJIBTYPHOTO Ta iH-
HIOTO XapakTepy, SKi BU3HAYAIOTh METY
YkpaiHChKOT iepKaBH, ii CyTHICTb 1 3MICT,
a TaKoX ColliaJbHe MPU3HAYEHHS Ta Iie-
pendavaroTh YIOPSIAKOBAHY B3a€EMOIIII0
JeriTuMHUX opradiB aepkasu. Cepen
KOHKPETHUX il y IbOMY HampsiMi ciix
3a3HAYUTH:

— YIOCKOHAJICHHS ITPaBOBHX MEXaHi3-
MiB peaiizamii mpaB 1 cBOOON JIOMMHA
Ta TPOMAJSIHMHA 1 CTBOPEHHS CHCTEMHU
e(heKTUBHUX TapaHTill WX MpaB;

— 3ampoBaLKEHHS peajbHUX KOHCTHU-
TYUIHHO-TIPABOBUX MeEXaHIi3MiB peali-
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3amii HapOIHOTO CYBEPEHITETy MUIIXOM
YITKOTO KOHCTHTYLIHHOTO 3aKpilJIeHHS
IIpeaMeTa BCEYKpaiHChKOIO pedepeHny-
My Ta YIOCKOHAJCHHS MOPAIKY iHiLio-
BaHHsI TPOBE/ICHHS BCEYKPaiHCHKOTO pe-
(depenyMy rpoMaasHaMu YKpaiHu;

— TNPHUUHATTS BIJIOBIHUX 3aKOHIB,
AKi O CHpHSUTH PO3BHTKY HOBHX (DopM
OPSMOTO HApOJOBNAIs, IO BHSBWIH
CBOIO €(DEeKTHBHICTh Y €BPOTIEHCHKIN KOH-
CTUTYIIHHO-TIPABOBIH MPaKTHIIi;

— YIOCKOHAJICHHS iICHYIOYOi TpOIop-
iHOT BHOOPUYOT CHCTEMH 3 METOIO 3a0e3-
MeYeHHs peanizauii NpUHIKIY HapOAHO-
TO MPEJICTABHUIITBA Y BUOOPHUX OpraHax
Jiep>KaBHOI BT Ta OpraHax MiCIIEBOTO
CaMOBPSyBaHHS;

— nepegopMaTyBaHHSI CUCTEMH CTPU-
MyBaHb 1 MPOTUBAr MiX 3aKOHOJABUOIO,
BHUKOHABYOO, CYZOBOIO I'JIKAMM By Ta
[J1aBOIO JIEPKABU 3 METOI0 YHEMOXKIIMB-
JICHHSI B TIOAAJIBIIOMY HOBUX KOHCTHUTY-
HIHHUX KOH(MITIKTIB;

— 3aMpOBa/KCHHS IHCTUTYTIB TpoMa/l-
CHKOTO KOHTPOJIIO 32 JisUTBHICTIO OpTaHiB
Jiep>KaBHOI BIaJW Ta OPTaHiB MiCIIEBOTO
CaMOBpSIyBaHHS B YKpaiHi;

— OonTUMI3alLlisl CHCTEMH MIiCLIEBOTO Ca-
MOBpSIyBaHHsI B YKpaiHi Ta 3a0e3neueH-
HS NI€BHX MEXaHi3MIB peajizamii mpasa
TEPUTOPiaJIbBHUX TPOMa]] CAaMOCTIHHO BU-
pilIyBaTH TMHUTAaHHS MICIIEBOTO 3HAYEHHS
B Mexax Koncruryuii Ta 3akoHiB Ykpa-
1HH;

— 3a0e3redyeHHsT KOHCTUTYIIHHOI pe-
(dhopmu 1 po3poOKa Ta MPUHHATTS 3aKOHY
Ykpaiau po BHeCeHHs 3MiH 10 KoHcTH-
Tyuii Ykpainw, sika 0 Mana HalBHIIMN
PiBEHB JIETITUMHOCTI (2 HE TPyHTYyBaJach
Ha HEOAHO3HaYHOMY pimenHi Koncrury-
uirinoro Cyny);

— po3po0Ka CHCTEMH 3aXO/IiB 3MIITHCH-
Hs1 JIepKaBHOI Oe3MEKH y 30BHIIIHBOMY Ta
BHYTPIIIHBOMY acCIeKTax, yIOCKOHaJIeH-
HSl cHCTEeMH 3a0e3IedeHHs] PaBOIOpS/I-
Ky B JIEpKaBi 1 CyCHiJIbCTBI, MPUUHSTTS
CTPaTeTigIHOTO PIMCHHS MO0 MIXKHAPO-
HOTO TO3UIIOHYBaHHS YKpaiHU B CHCTe-
Mi koopauHar «EBpora — Pocis» 1 Horo
MPaKTHYHE TiATBEPKSHHS IIJISTXOM ITiJl-
MUCAHHSI BIIMOBIIHAX MDKHAPOIHUX JI0-
TOBOPIB;

— peaJbHHH TIOYATOK 1 MPOBEICHHS
aIMIHICTPaTHBHO-TEPUTOPiaIbHOT pedop-
MU, pedopMyBaHHS PETiOHAIBHOI IIO-
JMITUKU JIep>KaBH, Y3TOIDKEHHS CTpare-
TYHUX LiIeld 1 NpiOpUTETIB PO3BUTKY
JIep)KaBU Ta PEriOHIB, 3a0e3TlCUCHHS
CTaOUTBHOCTI Ta MPOTHO30BAaHOCTI Bif-
HOCUH MK ICHTPaJIbHUMH 1 MICICBH-
MW OpraHaM{ BHKOHaBUOl BJaJW IIOIO
PO3BUTKY TEpPUTOPIH, JeleHTpaIi3allisl
Ta PO3MEXKYBaHHS IIOBHOBAXECHb MIXK
[EHTPAILHUMHU 1 MICIIEBUMH OpraHaMH
BUKOHABUOI BJIaJIM Ta OpraHaMu Miclie-
BOTO CaMOBPSIyBaHHS MIOAO HaJTaHHS
MyONIYHUX TOCTYT, PO3MIMPEHHS MPaB
1 TOCWJICHHS BIAMOBITAJIBHOCTI ITUX Op-
raHiB 3a pO3B’s3aHHS COIiaJIbHO-EKO-
HOMIYHHX TIPOOJIEM PO3BUTKY PETIiOHIB,
3aMpOBA/DKEHHS MTPO30POTO  MEXaHI3MY
KOHTPOJIIO, Y TOMY YHCIi T'POMaJCHKO-
T0, Ha KO)KHOMY PiBHI YIIPaBIIiHHS; YITKE
PO3MeXyBaHHs (PYyHKIIH MiX LIEHTPaJIb-
HUMH, pPETIOHAIBHUMHU 1 MICIIEBUMU
opraHam¥ BJaJid CTOCOBHO THTaHb OfO-
JOKETY, BIIACHOCTI, AEp>KaBHOI Biaau Ta
MEXaHI3My HaJaHHS CYCITUTBHUX MTOCIYT;
CTBOPEHHS IPABOBHX, CKOHOMIUHUX Ta
OprafizamiiHuX yMOB i €(PEeKTUBHOI
peaizanii 3aBaHb i PyHKIIA MiCIIEBOTO
caMOBpsTyBaHHA [ 5, ¢. 95-96].
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[Ipu npoMy OepikaBHUM CyBEpEHITET —JepkaBH, sIKa BU3HAE Ta Oe3rmoceperHbo
VYkpainu Moxe OyTH HaJI)KHUM YMHOM  BTUIIOE BCI NPUHIMIIM TAKOTO THILYy Op-
3a0e3MeYeHUH JIMIIe NUISIXOM il mojaib- TaHizamil 1 (QyHKIIOHYBaHHS AEp>KaBHOT
LIOT0 Ta HE3BOPOTHOTO YTBEPIPKEHHS K BIAJM y CBOiM MOBCSKACHHIH JisNTBHOCTI.
JIEMOKPATHYHOI, MPaBOBOI 1 COIiaJbHOT
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Ckpunniok A. IIpo6jemMbl obecriedeHHs! TOCYIaAPCTBEHHOIO CyBepeHUTeTa YKPaHHbI
HA COBPEMEHHOM 3Tane (KOHCTUTYIHOHHO-TIPABOBOIi aCNeKT)

B craree paccMaTpuBaroTCsi BOIIPOCH TOCYAAPCTBEHHOTO CyBEPEHHUTETA, CHENU(HKA €ro
CTPYKTYpBI, COOTHOILICHNE C HAPOAHBIM M HAIlMOHAIBHBIM CyBEPEHHTETOM, 3JIEMEHTHI BHYT-
PEHHETO acreKTa 00eCIeueH s TOCYJapCTBEHHOTO CyBEPEHUTETa, OCHOBHBIEC HAIIPABIICHHUS JIe-
ATENBHOCTH TOCYAAPCTBA TI0 00ECIICUEHUIO TOCYIAapPCTBEHHOTO cyBepeHnTera. Ocoboe MecTo
OTBOZINTCS OCBEILCHNIO BOTIPOCA B3aNMOCBSI3M 00ECIICUCHNUS TOCYJAPCTBEHHOTO CyBEPEHUTETA
1 JIEMOKPATHYIECKOTO Pa3BUTHUS CTPAHBI M B CBSI3M C 3THM PAaCKpPBHIBAIOTCS OCHOBHBIC 3a/1a4M
JambHEHIIEH TeMOKpaTH3aIluy MOIUTHKO-TIPABOBOTO PEXMMa KaK HAIPABICHUS 00€CTICUECHHS
TOCYJJapCTBEHHOTO CyBEPEHHUTETa Yepe3 MoaepHu3annio OCHOBHOTO 3aKoHa YKPauHBbI.

3acimyKUBalOT BHUMAaHMS TOJIOKEHUSI O KOHCTUTYLIIMOHHO-IIPABOBOM MEXaHHM3ME, IPaBo-
BBIX MEpax M CPEACTBAX COBEPLICHCTBOBAHHS 00ECIICUCHNUS TOCYJAPCTBEHHOTO CyBEPEHUTETA.

Knioueswvie cnosa: Yxpanna, rocylapCTBEHHbIN, HAPOJHBIN, HALMOHAJIBHBIM CYBEPEHUTET,
JIEMOKpATHsl, MOJIUTHKO-PABOBOH MEXAHU3M M OCHOBHBIEC HAINPaBICHHs OOECIIEUeHHs rocy-
JApCTBEHHOTO CyBEPEHUTETA.

Skrypnyuk O. Problems of providing of the state sovereignty of Ukraine at the mo-
dern stage (constitutional and legal aspect)

The article is devoted to the issues of state sovereignty, rethinking its relationship with the
popular and national sovereignty, the elements of the internal aspects of state sovereignty, the
main activities of the state to ensure national sovereignty. It is noted that the sovereignty of
Ukraine as an independent, democratic, social and legal state is complex, multidimensional and
multi-level process that includes such basic activities as to guarantee the stability of the Ukrai-
nian state forms; development of all elements of the legal system of Ukraine, including not only
a system of law, but legal relations, legal practice, legal social and individual consciousness
@
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etc.; improve the efficiency of the organization and functioning of the state system, not just
individual branches and / or public authorities; strengthen economic, cultural, social, political,
environmental and security-building state; Positioning Ukraine on foreign and domestic arena
as an active entity capable of solving complex tasks at national and global levels, capable of
predictable and reliable international cooperation; strengthening democracy Ukrainian state
and guarantee the constitutional order of Ukraine; s evolution system of government. The ar-
ticle describes the main tasks of the further democratization of the political and legal regime as
the direction of the sovereignty over the modernization of the Constitution of Ukraine.

Noteworthy provisions on constitutional and legal mechanism, legal measures and means to
improve security of state sovereignty.

Keywords: Ukraine, state, national, national sovereignty, democracy, political and legal
framework and basic guidelines for ensuring national sovereignty.
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B. EPMOAAEB

npogecop kapeapu icmopii gepicasu i npasa
Ykpainu ma sapybixcrux kpain
HauyionaavHozo ropuguurozo yrisepcumemy
imeni Apocaasa Myapozo,

JAOKMOp 10pUJUYHUX HAYK, Npodecop,

unen-kopecnongenm HAIpH Yxpainu

YAK 340.15(477):347.97/.99

Cya npucszxuux B Ykpaini:
ICTOPUKO-IIPABOBI aCMEKTH

(a0 150-piuus cyaosoi pedopmu 1864 p.)

VY cTarTi po3MIsSAAETHCS ICTOPUKO-IIPAaBOBA I'eHe3a Cy/y MPUCSDKHUX B YKpaiHi, BUAIISIOTh-
cs 11 ocHOBHI eTarny. [ 05T0BHA yBara B CTaTTi MpHUIiICHA aHATI3y MOJI0KeHb CyIOBHX CTAaTyTiB
1864 p., paIsTHCHKOTO 3aKOHO/IABCTBA ITPO HAPOAHUI CY[I, BITHOBIICHHS CY/ly IPUCSHKHUX Y CY-

YaCHOMY 3aKOHO/IaBCTBI.

Knrouosi cnosa: cyn NpuCsSHKHUX, HAPOHI 3aciiaTeni, 3MIHCHEHHS TPaBOCYIS, IPOIIECY-

AJIbHC 3aKOHOJaBCTBO.

Buxonsun 3 KOHCTUTYIIITHOTO TOJIO-
JKSHHS PO T€, [0 HOCIEM CyBEpEHITETY
1 €UHUM JDKEPEJIOM BIIAU B YKpaiHi €
Hapoy, 4. 4 ct. 124 Koncruryuii Ykpainu
3aKpimoe GopMy HOTO ydacTi y 3mid-
CHEHHI MpaBOCY/Is 4epe3 HapOJHUX 3a-
cigaremiB i npucspkauX. [lopsnok ix o6-
panHs, popMyBaHHS Cyl1y TPUCSIKHHX, 1X
MMOBHOBAYKCHHS 1 MOPSIAOK AISUTBHOCTI Ta
Kareropii crpas, y pO3IVIsiIi SIKHX BOHHU
OepyTh yUacTh, BU3HAYCHI 3aKOHOM YKpa-
ian «IIpo cymoycTpiii i craryc CymmiB»,
BHECEHHMH 3MiHaMH JI0 3aKOHY Ta IPO-
LeCyalbHUMH KOJIeKCaMH. TakuM 4nHOM,

3aKOHO/ABYE 3aKPIIUICHHS BiJHOBIICHHS
Cylly TIPUCSKHHX B YKpaiHi cnpusTume
BUPIIICHHIO OJIHOTO 3 TOJIOBHUX 3aBJlaHb
CyI0BOi pedopMu — TeMOKpaTH3aIlii mpa-
BOCYIUIS.

Sx BimoMo, cyd TPUCSIKHUX € He-
BiJl’€MHOIO YaCTHHOIO CYJOYMHCTBa Oa-
raTtboX JIepXKaB, Y SKUX IIIOTh HOTo pi3Hi
moneni, — B Anrmi, CIIA, Ascrpanii,
Kanani, Himequnni, ABcTpii, Icnanii, cy-
cimait Pociticekiit denepartii Ta iH. AB-
TOPU HAYKOBO-TIPAKTUYHOTO KOMEHTaps
HOBOTO KprMiHaIBHOTO MIPOIECYaThHOTO
KOJIEKCY YKpaiHU 3a3HauaroTh, 1110 «yKpa-

© €pmonaes B., 2014
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{HChKE 3aKOHOIABCTBO IMIIJIEMEHTYBAJIO
€BPOTEHCHKY (KOHTHHEHTAJIbHY) MOJEIb
cyny nmpucspkaux» [1, c. 168]. OTxe, BiT-
YU3HSIHE 3aKOHOJABCTBO HMHI aaanToBa-
HE JIO 3arajbHOBH3HAHUX €BPONEHCHKUX
Ta CBITOBHUX JEMOKPAaTHYHHMX LIHHOCTEH,
10 CTaJI0 PO3BUTKOM BIJIMOBIIHHUX MOJIO-
keHb KoHcTuTymil Ykpainu.

[Ipore ne He BUUepHmano BCiX AMCKY-
CIHHUX TIUTaHb, MOB’SI3aHUX 13 TEOPIEIO
1 IOCBIJIOM iCHYBaHHS Cyly TPUCSHKHHUX,
3arpoBajPKEHHST MOTO B YKpaiHi. 30Kpe-
Ma, BUHUKA€E 3alIUTaHHs — & YU JOCTaTHbO
BpaxoByBaB 3aKOHOAABELb 1 OylyTh yCBi-
JIOMJTEOBATH CYIII JEMOKpATH4YHI Tpaju-
1ii cynounHcTBa? Amke OCHOBHUN 3aKOH
3000B’s3y€ JiepKaBy CIPHUITH PO3BUTKY
yYKpalHChKOi Harii, 11 icTOpu4HOI CBimo-
MOCTi, TpajuUiil i KylIbTypu, caMoOyT-
HOCTI BCIX KOpPIiHHHX HapO[iB Ta HaIlio-
HaJIbHUX MEHIINH.

3a HamwMu miapaxyHkamu, 3 1992 p.
TeMi Cyly NPUCSDKHUX OyJIO MPUCBSYEHO
(abo BoOHa posmIsLIanacs cepei iHIINX)
OJTM3BKO TBOXCOT I’ ATACCATH ITyOJTiKAIIii.
VY Toii e "ac TOCIiIKeHb iCTOPUKO-TIpa-
BOBOI T€HE3H IIHOTO THCTUTYTY CYAOYWH-
cTBa B YKpaiHi, TOCBixy HOro (yHKIIiO-
HYBaHHS MaeMo oOMautb [auB.: 2—11].

Tomy MeToIO IIi€i cTaTTi € BH3HAYCH-
HSl OCHOBHUX TpaJMLil 1 eramiB cymo-
YMHCTBA B YKpaiHi 3a y4acTIO HapOJHUX
MPEACTABHUKIB, OYMHAIOYM 3 PAHHBOTO
CepeHbOBIYYSI, ICTOPUKO-ITPABOBOTO MO~
teHmiany CynoBux craryTiB 1864 p., pa-
JSTHCHKOTO 3aKOHOZIABCTBA PO HAPOTHHH
Cyl, BUCJIOBUTH MIPKyBaHHS LIOIO IPO-
Ba/KEHHS B CYJ IPUCSHKHUX 13 IPUHAHST-
M 3akony Ykpainm «lIpo cymoycrtpiit
1 cTaryc Cy[iB» Ta HOBHX IPOLECYyaib-
HUX KOJICKCIB YKpaiHu.

B icropii muBimi3alii icHyBadu pi3Hi
¢dopmMu ywacTi HapoAy y BiaIpaBJIeHHI
npaBocynns. [lounnatoun 3 komerii re-
miactiB y CraponaBniii ['penii, TuanHTIB
y CkaHIMHABCBKUX KpaiHaX, OOBHHY-
BaJIbHOT'O JKypi B AHIUII, «Cydy PIBHHX»
y @pantii, medeniB y Himeuuwnsi, ckia-
JlaJlach CyyacHa aHIVIO-aMEPHKAHCbKa Ta
¢paHKo-rTepMaHChbKa (KOHTHHEHTAJIbHA)
MOJIeb Cyly IpHUCsKHUX. Lleil npaBoBuid
IHCTUTYT MaB y KOXKHOTO Hapojay CBOIO
MePEeNiCTOPif0, OCOOMMBOCTI Ta e€Tamu
€BOJIFOLI.

B Vkpaini icTopuko-mpaBoBa TeHe-
3a cydy MNpPUCSHKHUX, HA HAIly JIyMKY,
BKJIIOYa€ Taki OCHOBHI eTamu i 0coOiu-
BOCTi pO3BHTKY. [lepuwum emanom ciin
BBakarn mepion KwuiBcekoi Pyci, xomu
B CHCTEMi CYIOYyCTpPOIO iCHYBaJll BEpBHI
(oOmIMHHI) Cymu, IHCTUTYT «CYOHHX MY-
KiB», Tpolenypa po3IIsLy LMBUIBHUX
1 KpUMiHQJILHUX CIIPaB 3a y4acTio Mpea-
CTAaBHUKIB MiCIIEBOT TPOMAajH, 3aCTOCY-
BaHHS OYMCHUX TIPUCST, Pi3HUX BHITPOOY-
BaHb — OpJaJiii IPU BUPIIIEHH] MUTAHHS
Ipo BUHYBATicTh miacynHoro. Take cy-
JOYMHCTBO 3HAWIIJIO CBOE 3aKOHOAABYE
3akpimieHHss B HopMax Pycbkoi [IpaBan.
e onmuiero 3 HaiimaBHIMUX HOpPM ydac-
Ti HapoIay B 3MIMCHEHHI MpPaBOCYIIS HA
Pyci Oynu Biva. Xoua ynpaBmiiHHS 1 cyJ
HaJIeKaIM O BUKJIIOYHOT KOMIIETEHLIT
KHSI31B, ajie Biue HEepiKo MOpyUIyBaso iX
FOPUCIUKIIIFO 1 KHS31 BU3HABAJIU 1€ TIPABO
Biua [12, c. 35]. CBoepimgauM mpooOpa-
30M MailOyTHBOTO Cy[y IPUCSKHUX MOXK-
Ha BBa)KaTW i BUILY CYIOBY IHCTaHLIIO
naBHbOpycbkoro Hosropoaa, ne cynosi
CIpaBU PO3IVISIIANMCS HAMICHUKOM KHSI-
351, MOCAHUKOM a0 1X TiyHaAMH pPa3oM
13 TIpeICTaBHUKAMHU «KIiHIIIB» (BYJIHUIIB)
Micra.
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pyeuii eman nepexnicropii cymy npu-
CSDKHUX B YKpaiHi npunazae Ha 100y
MOJbCHKO-IUTOBCBKOTO  MaHyBaHHS Ha
YKpaiHChKUX 3emiisix KiHist XIV — mep-
moi nosioBuHu XVII ct. IIpaBoBa cucre-
ma [lompchkoro KopomiBcTBa i Bemmkoro
kHs31BcTBa JluTOoBChKOTO CcdhopmyBanacs
Ha OCHOBI CHHTE3Y MiCLEBOIO 3BHYA€EBO-
o TipaBa | HOpPMAaTUBHHX aKTiB — Cy/IeOHU-
KiB, CTaTyTiB, CEHMOBHX TOCTAHOB, MIPHU-
BUIeiB Ta iHmmMX akTiB. [IpomomkyBana
IiSTH ¥ 3HAYHA KUTBKiCTH HOpM Pychkoi
IIpaBau. IlomupenuM Ha YKpaiHCBKUX
3eMJisIx Oyso 1 MargeOyp3bke npaBo, 1o
Ha/aBaJo0 MICTaM TpPaBO CYIAMTHUCS Bif-
MOBITHO JO KWOTO TOJIOKEHb 32 y4YacTIO
panmiB i maBHHUKIB. B Ykpaini TpuBammit
Yac TPONIOBKYBAJIM iICHYBaTH OOIIHWHHI,
«KOTIHD» CyIH, SIKI 3a 3asBOI0 MOCTPaXK-
JIaJIor0, KEPYIOUUCh 3BHYAEM JOCATTH
CTIPaBEIMBOCTI Pa3oM, «KOIIOKO», CaMo-
CTIMHO 3IIHCHIOBANM pO3IIYK OOBHHY-
BauCHOI'0, PO3MISAAIM CIPaBH IO CYTi,
BUHOCWJIM BUPOK, IKUH OyB OCTaTOYHUM
1 BUKOHYBaBcsl HeraifHo. He3axaroun Ha
MOCTYTOBE OOMEXKEHHSI FOPUCITUKIIIT KOTI-
HUX cymiB y JIMTOBCHKHMX cTaryTax, Ha
[IpaBoGepexHiit YkpaiHi BOHU MPOAOB-
JKyBaJIM iICHYBaTH 1 B TIEPIIiA ITOJOBHHI
XVIII cr.

CBoepiHa ¥ JeMOKpaTW4yHa CyI0Ba
CUCTEMa iICHyBaJIa y 3aIl0Pi3bKUX KO3aKiB.
CynoBi ¢yHKIIT TYyT BHUKOHYBJIU TpEJ-
CTaBHUKU Ko3alpbkol crapmuuu. [Ipu-
YoMy B HaMCKIaIHIIINX cOpaBax SIK CyIX
Iepioi iHCTaHIIT 1HKOJIM BUCTYIaB BECh
Killl, a BHIIOIO CYAOBOIO iHCTaHIIEIO —
BiliCbKOBa pajia.

Vkpainceka HarionansHa peBosio-
mist 1648 p., mporiec mep:kaBOTBOPECHHS
1 pecnyOJikaHChKa JIEPyKaBHICTh MOKIIATTH
MIOYATOK Mpemvbomy emany, KOJIu B Mpo-

Heci Jep’KaBOTBOPEHHSI OylOo CTBOPEHO
BJIACHY CYIOBY cuCTeMy — [eHepaybHHi
Cy/l, TIOJKOBI, COTCHHI Ta TPOMAJCHKIi
(ciIbCBKi) cymu. Y MaricTpaTchbKux, pa-
TYITHUX, KOMHHUX cygax 30epiraBcs mo-
nepenHiidl MOpsIOK CYIOYMHCTBA 3 PO3-
ISy UMBUIBHUX 1 KpUMiHAJIBHUX CIIPaB,
SKHW 3aKpIMJIIOBAaBCS SIK Y HOPMATHBHUX
aKTax, TaK 1 B aJIMIHICTPAaTUBHO-CY/IOBIi
npaktutli. CymoBi 3acigaHHs, SK IpaBH-
J10, TPOBOAMIIMCS BIAKPUTO, 332 aKTHBHOIO
y4acTio Tpomaichbkocti. [IpomosxyBanu
icHyBaru ABi opMu mporuecy — 3Maraib-
HU# 1 ciigquuii (iHKBi3uIidHMI). OcraH-
HBOMY TIJUTSTAIIN CIIPABU 3 TSHKKHUX 3I10-
YUHIB.

B ymoBax aBTroHOMIi YKpaiHu mifg npo-
TekTopatoM Pocii 3 1654 p. BinOyBamnmcs
CYTT€BI 3MiHU B MaTepiallbHOMY 1 IpoIie-
CyaJbHOMY TIpaBi, XOua BCi T€ThbMaHCHKI
JIOTOBIPHI CTAaTTI 3 MOCKOBCBKHAM IIapeM
3aKpIILTIOBAM HETOPYIIHICTh «MaJlopo-
cificekux mpaBy. lIpo Benwkuii BIUMB Ha
CYIOYMHCTBO | eTbMaHIIMHU 3BUYAE€BOTO
MpaBa CBIAUWIM YacTi BIACTYNH CYIIIB
BiJl MICAaHUX MPOIECYyaTbHUX HOpM. 30e-
pirajacss MMHpPOKa KOMITETEHIIIS ITOJIKO-
BUX 1 COTEHHHX CY/iB, sIKi MOTJIM BUHEC-
TH CMEPTHUI BUPOK 0O€3 3aTBEpIKCHHS
I'enepanbHUM cyaoM. 3amopi3bKi KO3aku
MiJJIAraJId FOPUCIUKIIT JIMIIE KO3al[bKO-
TO Cyay, SIKAi JisIB 32 NMPUHIATIOM: «JIe
TPOE KO3aKiB, TaM CyIsTh onHoro». Ilpo-
te B Cinobincekiit YkpaiHi pociiicbke 3a-
KOHOZABCTBO BIIPOBAKYBAJIOCS aKTUBHO
W BUTICHSJIO HOPMH 3BHYAEBOTO IMpaBa.
3 1775 p. y Cnobiacbko-YkpaiHChKiH,
Xepconcrkiii, Katepurocnasebkil, Tas-
pilicbKuX TryOepHisiX modaja JisTh Cyno-
Ba cucrema Pocii. Ha [IpaBoGepexHiit
VYkpaiHi npooBxKyBalia iICHyBaTu Cyno-
Ba cucrtema Peudi [locnonuroi. 3axigHo-
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YKpalHChKi 3eMili 3 JAPYroi TOJOBHHU
XVIII cr. onmuHMIMCA mig BIagoK AB-
CTpilicbKkOoi MOHapXii, po3moyaBcs Npo-
LeC 3aMiHM TOJBCHKOTO 3aKOHOJIABCTBA
ABCTPINCHKUM.

Takum unHOM, YKpaiHCBKOMY CyIOBO-
My npouecy 3aaBHa Oyilu BIacTHBI pucH
JIeMOKpaTHyHOCTi. BepBHi cynmu, cymn
KHs135 a00 MOCaJHUKIB, TiyHIB, «CYIHUX
MYXKiB», KOTIHI CyIH PO3TIIS AN HaBaX-
JUBINI IMBUTBHI 1 KpUMIHAJBHI CTIpaBU
32 Yy4acTIO NPEICTaBHUKIB TPOMAICHKOC-
Ti 9 MicueBoi rpomanu. llpomec OyB
[JJACHUM 1 MaB 3MarajbHUH Xapakrep.
Le#i Tun cymounHCTBA MaB 0aratro CIijib-
HUX PHC 31 CTAHOBJICHHSIM €BPOIIEHCHKOT,
0CcOoONMMBO  (PPAHITY3bKOi, MOMETl Cydy
npucsokHUX. Ha cymoycerpiit 1 mopsmox
BIMIpaBICHHS MNpaBoCcyads B YKpaiHi
3HAYHOIO MIpOI0 BIUIMHYJIM HOpMH Pych-
koi IlpaBmu, JIMTOBCHKHX CTaTyTiB,
opraHizallisi caMOBpsIIyBaHHS MiCT 3a
MarneOyp3bKuM IpaBoM, KO3aIbKe CaMO-
BpsLyBaHHS,, HOPMU 3BHYA€BOIO IIpaBa.
Tak 3aponmnace 1 po3BHBajiach CyaoBa
cucteMa I 'eTbMaHIMHN 3 i1 HEB1L €MHUM
arpuOyTOM — TIpeJCTaBHUKAMHU HapOMIY:
KO3aKiB, CEJIsIH, MIIIaH.

Hacrymnauit, vemeepmuii, eman B ic-
TOpIii Cy[ly MPUCSKHUX B YKpaiHi TIOB’sI-
3aHui 13 mpoBeneHHsAM y Pociiicbkiii im-
niepii cynoBoi pedopmu 1864 p. i 3ampo-
Ba/DKCHHSIM Ta (YHKI[IOHYBaHHSIM L[bOTO
THCTUTYTY CYIIOYMHCTBA Ha YKPaiHCHKUX
3eMIIsiX. BaskimBy posib y  po3poOrti ineit
MONITy CYIOBOI Ta aaMiHICTpaTUBHOI
BJIaJ{, CTBOPECHHSI CY[y MPHUCSIKHUX Bi-
Jirpany mpoekTH pedopMu AepiKaBHUX
i mpaBoBHX ycTanoB M. M. CnepaHcbko-
IO, YKpaiHISI-HDKHUHL, IIEPLIOro JOKTOpa
mpasa B Pocii C. FO. /lecHunipKoro, miaro-
TOBKa 3aKOHOIIPOEKTIB B JleprkaBHill paji

Pocii koMicii miJ roJoByBaHHSIM yKpaiH-
us C. 1. 3apyaHoro. Bin pocnigus moperi
CYIOYCTPOIO 32 YUaCTIO CYIy MPUCSHKHUX
Opanmii, bemprii, Himewunmnwn, Itamii,
a takoxk Anrnmi Ta CILIA [13, ¢. 76-90;
14, c. 114, 115].

20 nmucronana 1864 p. Onekcannp 11
3aTBEPJUB YOTUPH PedhOpMATOPCHKUX
aKTH — «3aCHYBaHHs CY/JIOBHUX yCTaHOB-
neHb», «CTaTyT IUBUTEHOTO CYIOYHH-
ctBay, «CTaryT KPUMIHAIBHOTO CYJO-
9rHCTBaY», «CTaTyT Mpo MOKapaHHsI, 10
HAKJIaJIAal0THCS MUPOBUMU CYJJIIMUY, K1
i CKJasiu 3aKOHOJaBuy 0asy Cyl0BOI pe-
dopmu [15]. Bona Bmepme 6a3yBanacs
Ha MPUHIIATIAX BIITIJICHHS CYI0BOI BIaIH
BiJ 3aKOHOMAaBYOI, BUKOHABYOI 1 aaMiHi-
CTPaTUBHOI, HE3aJI)KHOCTI U HE3MiHIO-
BAaHOCTI CYIZIB, 3alpoBajKyBana Bce-
CTAHOBHU CYJl Ta IHCTUTYT MPHUCSHKHUX
3acigaresiB B OKpYyXHHUX cymax. OKpyx-
HUMl cyn OyB CymoM Mepimoi iHCTaHIii
3 YCiX KpUMIHAIBHUX 1 IUBITBHUX CIPaB,
K1 BUXOAMJIM 32 MEXI FOPUCIUKLIT MUPO-
BUX CY/IIB.

Buginnmo HalOIBII BaXXIWBI I10-
JIOKEHHSI 3aKOHIB TPO CTATyC 1 KOM-
METeHINI0 CyAy NPHUCSHKHUX. Y 3aKoHi
«3acHyBaHHS CYJIOBHX YCTaHOBJICHB)»
3aKOHO/IaBellb TIepen0ayuB Micie iH-
CTUTYTY TPHUCSIKHHMX 3aCijaTelliB y CHUC-
TeMi Cymo4yMHCTBA: «JIjis BU3HAUCHHS
B KapHUX CIIpaBaX BHHH a00 HEBHHHOC-
Ti MJICYIHUX JO CKIAAy CYyAOBUX MICIh
y BUMNAJKax, 3a3HadeHux y CraTyTi KpH-
MIHAJIBHOTO CYJOYMHCTBA, 3aJy4arOThCs
npucshkHi 3acimareni» (Ned1475, cr. 7).
I'maa II, po3n. II «IIpo npucskHux 3a-
cijareniBy BCTaHOBJIIOBaAJIA IX CKJaJl, I10-
PSAIOK OOpaHHS Ta CKIIA/IaHHS 3arajlbHUX
1 yeproBux cruckiB (crarti 81-109). Tyt
BU3HAYAJIOCS], 10 MPUCSKHI 3acimareni

30 Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 2 (77) 2014



€POMOAAEB B. Cya npucszxunx B Ykpaini: icropuko-npaBoBi aciexTH...

00MPArOTHCS 3 MICIIEBUX OOMBATENIB YCIX
CTaHiB, XTO TiepedyBa€ y pOCIHCHKOMY
ITiJIAaHCTBI, KOMY He MeHIIe 25 i He OiJib-
me 70 pokiB i1 XTO MPOKMUBAE HE MEHIIE
JIBOX POKIB y TOMY IIOBITi, Jie¢ BijOyBa-
FOTBhCSI BUOOPU TIPUCSHKHUX 3aCiTaTelliB.
Humu He MoxkyTh OyTH 0CO0H, 110 TIepe-
OyBarOTh IiJl CHiJICTBOM, BHKIIFOYEHI 31
ciry>kKOu, OOP’KHHUKH, XTO mepelyBae Tij
OITIKOO, CIIiMi, TIIyXi, HiMi, «11030aBJcHI
pO3yMy», XTO HE 3HA€ POCIHCHKOI MOBH.

Ha mepmromy eTari 3araJibHANA CITHCOK
MPUCSHKHUX 3aCiIaTelliB CKIaaBcs THM-
YaCOBUMH KOMICISIMA KOXKHOTO TIOBITY,
SIK1 TIPU3HAYaANacsi 3eMCbKHMH TTOBITOBH-
MU 300paMu. 3aKOH BH3HA4aB KOJIO OCi0,
XTO MaB TpaBo OyTH BHECEHUM JIO CITUC-
KiB TIPUCSHKHUX 3aCilaTeniB, Ta THX, XTO
HE MiJJIATaB 3aHECEHHIO JI0 1X CIUCKIB —
CBSILICHHOCITY’KUTENI 1 MOHANIECTBYIOUI,
BilICBKOBI YMHH, yYUTE HAPOAHUX LKL,
XTO CIY)XHUTh y TpHBAaTHUX 0ci0. Ycra-
HOBJIIOBAaBCSI MICSYHUN TEpMIiH IJIs BHE-
CEHHS 3MiH JI0 3aTajbHOTO CITUCKY, ITiCIs
4Oro BiH 710 | )KOBTHS MaB OyTH MOJaHUI
ryoepHaropy Juis TEpeBIpKH 1 3aTBep-
JOKCHHSI.

Ha npyromy etarmi THM4acoBi TOBITOB1
KOMICil CKJTafiajTi YeproBH CITUCOK TIPH-
CSDKHUX 3 0C10, K1 BiAIIOB1gaId BUMOIraM
1 MOBMHHI OyNY MPU3MBATHCS I y4acTi
B CY/JIOBUX 3aCiJIaHHSX HACTYITHOTO POKY
(1e Oinbie OJHOTO pa3y Ha pik). OaHO-
YaCHO 3 YEpProBUM CITUCKOM CKJIaJaBCs
CITHCOK 3allaCHUX 3acimaTemiB. 3aKoH pe-
[JJAMEHTYBAaB 1X KUIBKICTh BiIOBITHO 10
YUCEILHOCTI HACEJICHHS MOBITY YU MiCTa.
J1o cITMCKiB YHOCHIIMCS JIUILE 0COOU Tpa-
BOCJIABHOTO BipocnoBifanHs. [lopsimok
3IyYCHHS TPHUCSHKHUX 3acigareriiB 1o
ydacTi B CYIOBHX 3acilaHHSX 1 y BHpI-
IICHHI KPUMIHABHUX CIIPAaB BU3HAYABCS

CraTyToOM KpPUMIHAJIBLHOTO CYJIOYHMHCTBA
(Ne4176).

Lleit CraTyT BU3HAUaB OCHOBHI 3acajin
KPUMIHQJIBHOTO CYIOYMHCTBA, 30KpEMa,
y cIpaBax Tpo 3JI0YHHH Ta MPOBUHH, AKi
TATHYTH 32 COOOI0 TIOKapaHHs, OB’ s3aH1
3 M030aBIEHHSIM YCIX TI'POMaASHCHKUX
npaB a0o i3 BTPaTor0 BCiX UM ICSIKUX 0CO0-
JIMBUX TIPaB 1 NepeBar, BU3HAYCHHsI BUHU
a00 HEBUHHOCTI MiACYIHUX HaZaBaIOCS
MPHUCSHKHUM 3acigarensim. CTaTyT BU3Ha-
yaB, IO CY/IOBI 3acigaHHs 3a iX y4acTrO
BiZOyBalOThCsl MyOIiuHO, YCHO (CT. 624).

3a TpH THXKHI JIO BIIKPHUTTS CyZOBUX
3acialb 13 TPUCSKHUMH 3aCiIaTeIsIMU
3 YepProBOT0 CHHCKY KepeOKyBaHHIM
npu3Havdanucs 30 3acimareniB Ta me 6
3aMacHUX VI TPUCYTHOCTI TPOTATOM
yChOro Tepiony 3aciianby». [Ipo mpose-
JICHHSI KepeOKyBaHHS CKJIaJaBCs MPOTO-
KOJI, a OOpaHWX MPHUCSDKHUX 3acijaTerliB
JIO CyJy 3aIlpoITyBaii MIOBICTKAMH (CTaT-
Ti 550-553). Cnmcok 3 iX Tpi3BUIIAMHU
po3laBaBcsi OOBUHYBAYCHHIO 1 3aXHUCTY.
OOuJBI CTOPOHM MajM IMPaBO HEMOTH-
BOBAHOI'O BIJBOAY IIICTHOX 3acigaTeiB.
ITamiprii i3 mpizBumamMu 18 IPHUCIKHUX,
BiJliIOpaHUX TaKUM YHHOM, BKIIQJaIUCS
Yy CKPHHBKY JUIsl JKepeOKyBaHHS, ITiCIs
4oro 3 12 oci0, yni npi3BuUILa BU3HAYHUIIO
KepeOKyBaHHS, (opMyBanu JiaBy TpH-
csoKHUX. HasuBammcs 1 mpi3BUIa JBOX
3amacHUX 3acimartenmB (cTtarti 654—658).

BinkputTtst cymoBoro 3acimaHHS 3a
YYaCTIO MPUCSDKHUX 3aCiaTelliB po3Io-
YHHAJIOCS] 3 OTOJIONICHHS CKJIaly 1 MpH-
BEJICHHS X JI0 MPHUCATH CBALICHUKOM,
SIKMH TIPOTOJIONTYBaB i YPOUHCTHH 3MICT.
KoxHuii mpucsATarounii i3 MPUCSKHUX
I[ITyBaB TEKCT MPUCATH, XPECT 1 IPOMOB-
JSIB yTOJIOC «KJISTHYChY». HempaBocnaBHi
MIPUBOJMIIMCH JIO MPUCSTU BiJIOBIIHO JI0
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o0psiziB X Bipw. 3a BiICYyTHOCTI Ha Cy/I0-
BOMY 3acCi/laHHi JTyXOBHOI 0COOHM Hempa-
BOCJIABHOTO BipOCITIOBI/IaHHS 3acijaTeiiB
MIPUBOIMB 0 MIPUCSTHU roJioBa cyay (crart-
Ti 666—668) IlpucsokHi obupanu cepen
cebe crapmmHy IJIs OpraHizailii CBOiX
Hapas.

Hami CraryT BCTAQHOBIIIOBAB IOPSIIOK
MOSICHEHHS TOJIOBOIO CYAy NPHCSHKHUX 1X
npaB, OOOB’S3KIB Ta BIJMOBIAJILHOCTI.
VY cymoBoMy CITiJICTBI BOHH MaJid PiBHE 13
CYIISIMH TIPaBO SK Ha OIS CHITIB 3J10-
YUHY, PEYOBHUX JI0Ka3iB, TaK i IpaBo cTa-
BUTH JONHUTYBAaHUM OCO0aM 3alUTaHHSL.
[pucsoxHi Takok Maid MpPaBO HPOCUTH
rOJIOBY CyIy PO3’SICHEHb JIJISI HUX 3MICTYy
MPOYUTAHUX HA CYII JOKYMEHTIB, CKIIaay
3JI0YMHY Ta IHIIUX HE3PO3YMUINX ISl HUX
NUTaHb. IM JI03BOIAIOCA Mijl Yac Cy/0BO-
r0 3aciiaHHsg pOOUTH MUCHMOBI HOTATKH.
[MpucsoxHi 3acinareni He Majid NpaBa BU-
XOJUTHU 13 CYJI0BOI 3aJid, KOHTaKTyBaTH 13
CTOPOHHIMH 0CO0aMHu, HE OJIEpKaBIIIN Ha
Te J103BOJTY FOJIOBH CyJLy. IM 3a60poHsIoCs
TaKoX 30upary Oyzib-sKi BiZOMOCTI 110110
PO3IIISAYBAaHOI CHPaBU 032 CyIOBHM 3a-
CiIaHHSIM, PO3TOJIOIIYBAaTH TAEMHHUIIL JI0-
pangoi KiMHaTU. 3a MOPYUISHHS ITUX Ipa-
BWJI IIPUCSKHUI yCYBaBCs BiJ| IIOJAJIbILIO]
y4acTi B pO3IVISIi CTIPaBH i HA HHOTO Ha-
kiagascs wrpad (crarri 671-677).

CraryT KpUMIiHAJIBHOTO CYJOYHMHCTBA
periaMeHTyBaB HOPSIOK TTOCTaHOBICHHS
Il OTOJIOIICHHSI BUPOKIiB 0€3 1 32 y4yacTio
npucspkaux (ctr. 755). [licna BpyueHHS
TOJIOBOIO CYIOBOTO 3aCilaHHS CTapIINHI
MIPUCSDKHUX 3aIMTAJIBHOIO JINCTA TOJI0Ba
MIPOTOJIONIYBAB HAIYTHE CJIOBO, B SIKOMY
MOSICHIOBAB MNPUCSDKHUM  HalOimbmn ic-
TOTHI OOCTaBMHHU CIIPaBH 1 3aKOHH, IO
CTOCYIOTbCSI BU3HAYCHHS BIACTHUBOCTI
PO3IIISYBAHOTO 3JI0YMHY, 3arajbHi IOpH-

JUYHI CY/DKEHHS TIPO JTOKa3M, HaBeleHi
Ha KOPHCTh 1 MPOTH MiJcyHOrO. ['0moBa
Cy/ly HarajyBaB HPUCSKHHM IPO HEO0O-
X1JIHICTb BU3HAYUTHCS 11010 BUHHOCTI YU
HEBUHHOCTI MiJICYyTHOTO 3a CBOIM BHYT-
PITITHIM TIepeKOHAHHSM TIiCJISI 0OTOBOPEH-
HSl B CYKYIHOCTI BCiX OOCTaBHH CIIpaBU
(crarti 801-804).

3a CraryToM MOpSAOK NPUHHATTS Pi-
IICHHS NPUCSKHUMH TiepeadauaB Mpuid-
HATTSI OJHOCTAMHOrO pillleHHS abo K,
y pa3i HEeIOCATHEHHS OIHOCTAWHOCTI,
OinpLIicTrO ToociB. Komu ronocu momisst-
JIUCh TIOPIBHY, TO PIlICHHS MPUAMAIOCs
Ha KOPUCTh OOBUHYBAUEHOTO. Y BUIMAJIKY
BUHECCHHS OOBHMHYBAJILHOTO BEPAUKTY
MIPUCSHKHI MOTJIM  3a3HAYMTH, IO TIif-
CYIHUH Mae TpaBO Ha IOM’ SKIIIEHHS T10-
KapaHHA. Y TakOMy BHIAJAKY CYJl ITOBHU-
HeH OyB MPHU3HAYUTU TOKApaHHS HUXKUE,
HDK mependadeHo 3akoHOM. [IpucspkHi
HAJULIMCS TAKOX IPaBOM JIOTIOBHUTH
CBOIO BIAIIOBIAb «TAaK» UM «HI» CIOBAMU
PO HASBHICTh YW BiJICYTHICTh YMHCIY,
00CTaBMHU 3JIOUMHY TOIIO. Biamosins
MPHUCSHKHUX 3aciiaTelliB 3acBiuyBajiach
miAnmucoM iX cTapliMHU, SKAH oOupaB-
csl B KOXKHIA KOHKPETHIH CIpaBi caMUMHU
MIPHUCSHKHUMHE. BiH ke ororomryBas iX pi-
IIEHHS TTiCIIs TOBEPHEHHS YChOTO CKIA Ty
MIPHUCSHKHUX JI0 CYIOBOI 3aJTH, a iX OMUTY-
BaJIbHHI JIUCT MEPEaBaBCs TOJIOBYHOYO-
My cyai s mignucanss. CyJii He 3aB-
KA MajH TIOTO/DKYBATHCS 3 PIIICHHSIM
MPUCSHKHUX: SAKIIO 32 iX OJHOTOJIOCHUM
pilleHHsIM  OyJI0 3aCyIKEHO HEBUHHOTO,
TO CIIpaBa TepeaBaliach Ha PO3MVIS HO-
BOTO CKJIQJly MPUCSDKHUX 3acijaTeliB, pi-
IICHHS SKUX y BCIX BHIajKax OyJsi0o ocra-
touHuM (ctarti 801-818).

Bimomuii pocilickkuii mpaBO3HaBEIb
A. ®. Koni y crarti «Cynosa pedopma
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1 CyIl MPUCSHKHUXY» Bif3HAUaB: CyJ TpH-
CSOKHHX «ITO€JTHAB Yy co0i sK y hokyci yci
3arajpHi Havyana, BHeceHi Cyl0BUMU CTa-
TYTaMH y BiJpaBiCHHS KPUMIHAJIBHOTO
npaBocynns» [16, c. 202].

TaxuM guHOM, TIPaBOBI (HOPMH yUaCTI
Hapoy y 31IHCHEHHI NpaBoCyAs PO3BU-
BajMcs icTopuuHO B YkpaiHi i1 Pocii 1 BTi-
JIUIMcS B KJIACHYHIM MOAENi cyay NpH-
CSDKHHX 32 CyZ10BOI0 pedopmoro 1864 p.,
sKa BTUIHJIA 1/1€10 TTOJIUTY aJAMIHICTpaTHB-
HOI Ta CyIOBOI BIaJy, BUKOPHUCTAa JO-
CSITHEHH$ IIPAaBOBOI HayKH, Kpallli Tpaau-
uii aHrIiicbkoi W QpaHIy3pK0i Mozaenen
LOTO MPABOBOTO 1HCTUTYTY.

[epmri okpy>KHI Cyau SIK CyIH MEpIIoi
iHcTaumii BuHUKIN Ha Cio00KaHIIMHI
1867 p. Tak, npotsirom 1867-1868 pp.
B OKpy3i XapKiBChKOi CYIOBOi MaiaTh
JIKBiZIOBYBaJIMCSI TOBITOBI Ta CIJIOBECHI
CYJIY 1 3aITPOBaJKYBAIIACS HOBI OKPYXKHI.
IOpucaukiist XapKiBCBKOTO OKPYKHO-
ro Cyay TOIMUPHIIach Ha KiTbKa Tyoep-
Hil: XapkiBcbky, Kypcbky, OpioBCBKY,
Boponessky [17; 18]. Cyan npucskHHAX
BigKpuiHcs B XapKiBCbKOMY, [3t0MCBKO-
My, CymcbkoMy cymax. Cymu Opnecbkoi
CYZIOBOI IajaTy BIAKPHUBAIUCS MPOTATOM
rieprnoi TpeTuHu 1869 p. v XepcoHChKi,
KarepunocmaBebkiit i TaBpiliCbKHX Ty-
oepHisix [19]. Takum umHOM, TEepUTOPI-
aNbHI MEXI1 CyIOBHX MayaT He TUTbKU HE
30irayimcs 3 TyOepHChKUMH, a OyJid 3Hau-
HO INUPIIMMH, IO CHPHUSIIO YHE3aIexK-
HEHHIO CYIOBOI BJIAIW BiI amMiHiCcTpa-
THUBHOI.

OyHKIIOHYBaHHS CyAy MPHUCSIKHUX,
KOMIIETEHIIisl TA OCHOBHI MOKa3HUKH HOTO
nisiibHOCTi Ha [lpaBoOepexHiit Ykpai-
Hi 3a CynoBumu crarytamu 1864 p., 5K
ue imoctpyrors mpami A. M. IMamryka,
1. @. lllepOunu, O. O. Cugopuyka Ta iH.,

MaJIH 3aralibHi i 0COONIMBI pUCH. YBE/ICH-
HSl Cydy NPHUCSKHHX Oylo BigTEpPMiHO-
BaHO 1 MepIIi 3 HUX 3 SIBUIIUCS TYT JIIIC
1880 p. OxpyxHi cyau B IMpaBOOEPEKHUX
ry0epHisix Oyno ctBopeHo y Kuesi, Yma-
Hi, JKutomupi, Kam’sueus-lloginbceky
ta JlynpKy, sKi Hajuexanu 10 ABOX CyHO-
BUX OKpyriB: KuiBchkoro ta OnechKoro.
JloCImiIHUKW HaBeJM IIiKaBi B1JIOMOCTI
PO CKJIa] OKPYKHUX CYIiB, CKJIaJ TpH-
CSOKHHMX 3acifiaTelliB, JWHAMIKy pidHOI
KIJIBKOCTI BUPILIEHUX HUMH KPUMIiHAJb-
HUX CIpaB 3a Ta 0e3 IX y4JacTi ynpoaoBK
1880—-1916 pp., naHi Mpo MOKa3HUKU Op-
raHizaiii 3acilanb OKPY>XHUX CYyHiB, Bif-
COTOK BHWHECEHHX CyIaMH TIPUCSHKHHUX
KapaJlbHUX BUPOKIB TOIIIO.

[potsarom 70-90-x pp. XIX cT. y Po-
cii BHacHiZIoK KOHTppedOpMHU CTBOpPEHA
CUCTEMa 3arajlbHUX CYy/iB, JEMOKpaTH4-
HICTh 1 NPUHITUIIN CYIOYCTPOIO ¥ Cymo-
YUHCTBA 3a3HAIHA CEPHO3HUX OOMEKEHb.
Byna 3ByxeHa KOMIIETEHIIisl Cymy TNpH-
CSDKHUX, 3aKOHOM Bin 12 yepBHs 1884 p.
YUHOBHUKU TOMIMII OyJau JOMYyIIEHI JI0
(dbopMyBaHHSI HOTO CKJIaJy, 3aKOHOM BiJ
28 kBiTHA 1887 p. ymBidi mMiABUITYBaBCS
MalHOBHY II€H3 MPUCSHKHHUX 3aCiaTeliB,
HEOOOB’SI3KOBOIO CTaja Mpoueaypa MnpH-
Be/ICHHSI 1X 710 mpucsry Tomo. Ha nepure
MiCIie BUXOAMJIO iX BIPHOIIIJIAHCTBO.

3aBepHranbHUI TIEpion B icTOpii cTa-
HOBIIEHHSI ¥ PO3BUTKY CYyIy 3a y4YacTiO
MIPEJCTAaBHUKIB HAPOIY B CyHOBIl CHCTe-
Mi Ykpainu OyB 1oB’si3anuii i3 go6oro Ha-
[IOHAJIbHO-BU3BOJIBHUX 3Maranb 1917—
1920 pp. Ilicns posmaxy Pociiickkoi
imnepii Ykpainceka llenTpansna Pama
posnodana pedopMyBaHHS CY[IOBOI CHC-
TEMH, HaMararo4uch 30epertu cTali Je-
MOKpaTu4Hi (OPMH CYIOyCTPOIO, «YIIO-
PAIKYBAaTH CYIIBHHLTBO 1 MPUBECTU 10
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3rofiu 3 MPAaBHUMH IOHATTSIMU HApOLy»
[20, c. 400]. ITIpoTe Han3BUYANHO CKIAJI-
Hi YMOBH TPOAOBKEHHS CBITOBOI BiliHH,
MOYaTOK TPOMAJSIHCHKOI BIMHU 1 IPUCYT-
HICTh 1HO3EMHHX BIHCHK Ha YKPaiHCHKHX
3eMJSIX 3YMOBHWJIM HE3aBEPIIEHICTH Cy-
noBoi pecdopmu B YHP, cTBOpeHHs cymiB
13 cneuianbHOIO POpUcauKLieo. B Ykpa-
fHCBKIN nepxasi 3a retbmana [1. Cxopo-
aJICHKOTO JIislIa «3MIIIaHay CYJI0Ba CHC-
TeMa — i3 CyJIOBHMH YCTaHOBAaMH YaCiB
Pociticekoi imrrepii Ta YLIP, i3 cuctemoro
3arajJbHUX CYyAiB, & TAaKOX BiMCHKOBHUX.
3a vaciB upekropii YHP na npakrtumi
MPOIOBXKYBaJIa [IisITH HaA3BUYAlHA Cy-
JI0Ba CHCTEMa, JalieKa BiJ 3aJeKiapoBa-
HUAX TPUHINIIB — TIPO BIITIICHHS aaMi-
HicTpamii Bif CyIy, He3aJIeXKHICTh CY/IIB,
BEPXOBCHCTBO 3aKOHIB Ta iH. Y KOHCTH-
TymiiiHOMy 3akoHonaBcTBi YLIP, ['eTbma-
Hary, J{upekropii, B mpoekTi «OCHOBHOTO
nepkaBHOTO 3akoHy YHP» 1920 p. Bin-
HOBJICHHS Cyly NPHUCSIKHUX HE nependa-
gayocsi. ToMy BBaKaeMo TepeOiUThIIeH-
HSIM BHUCHOBOK JESIKMX JOCIHIJHHUKIB PO
«TOJANBIINN PO3BUTOK CyAy HMPUCSIKHUX
y CYIOBiH cucTemi YKpaiHH MpPOTATOM
1917-1920 pp.» [7,c. 4; 8, c. 516]. Y Tol
KE 4Yac CyA IPUCSDKHUX INPOAOBKYBaB
(yHKIIOHYBaTH Ha YKPaiHCBKUX 3eMJLX,
SIK1 BXOZHJTH JIO CKJIa1y ABCTPO- YTOPIIIH-
uH i [onbwi. Inero ydacTi Hapody B 31iii-
CHEHHI TIPaBOCY//IS 32 YYaCTIO HAPOIHUX
3acilaTeNiB 4YM TPHUCSHKHUX 3aKpinuB
Y CBOEMY KOHCTHUTYI[IHHOMY TIPOEKTI
«Koncrurymis 3aximHoykpaincbkoi Pec-
ny6miku» (1920 p.) nokrop npasa C. [ni-
CTpAHChKHH [21, c. 767].

[3 mpUITUHEHHSIM iCHYBaHHS CyIly TIPH-
CSOKHUX B YKpaiHi 3a pamsHChKOi mo0u
B yMOBax IaHyBaHHS TaK 3BaHOI JMKTa-
Typu TpoJeTapiary, IUKTary OLIbIIO-

BHUIILKOT MAPTii, KJIIACOBOTO XapakTepy 3a-
KOHOZABUMX aKTiB 3aJeKJIapOBaHa B HUX
y4acTh HapOJy Yy 3JIHCHEHHI TPaBOCYIs
BimOyBajacs depes CucTeMy BHOOpIB Ha-
POIHMX CY[UIiB 1 HAPOJHUX 3acilaTemiB.
OTxe, po3moyaBcsi HOBHH, paosHCLbKuUlL
eman y4acTi HapoIy B 3IIHCHEHHI Cyl0-
yuHCTBA Y (QOopMi OOpaHUX CYIJIB 1 Ha-
pPOIHUX 3acigaTemiB.

Tlepiium 3akoHOM TIpO HOBUM, pa-
ITHCBKUHN cyn B YKpaiHi Oyna mocraHo-
Ba Haponnoro Cekperapiaty Bin 4 ciu-
Ha 1918 p. «IIpo BBeaeHHS HapOAHOIO
cyny» [22]. 3rijiHO 3 TOCTAaHOBOK CKaco-
BYBAJIHCS CTapi «OyprKya3Hi» Cyau, HATO-
MICTh CTBOPIOBAIHCS MITLHUYHI, TOBITO-
Bi i MichKi HaponHi cyau. Cyai moBUHHI
Oynu oOWparucsi 3arajbHHM 1 MPSIMUM
TOJIOCYBaHHSIM HaceJeHHS Ha BHOOpax,
SIKI OpraHi3oByBaJIMCs MiclieBUMH Paja-
Mu. B ymMoBax po30ymoBH «BOEHHOTO KO-
MYHI3MY» 1 TPOMaJITHCHKOi BIHU, KOJHU
Qisa  HaJ3BUYaliHA 1 1MO3acyoBa CHC-
TeMa peBooiiHuX Tpudynanis, BYUK
HAIJISA]] 32 «PEBOJIOIIHHOI 3aKOHHICTIO
3MIACHIOBAIM 1 HApOJHI cyau. 26 IKOB-
tHa 1920 p. Pagrapkom YCPP npuiinss
«lTonoxxeHHss mpo HapomHi cymm» [23].
BigmoBigao no IlonokeHHs HapomHuit
CyI ZisSB y CKJIai abo OHOTO Cy/i, abo
y CKJIaJi Cy[Jii Ta JBOX YEProBUX HApPO[-
HUX 3acijarerniB, abo X CyIai 1 IIecTH
YEeproBUX HAPOAHUX 3acimarelniB (CT. 5).
3a OCTaHHIM CKIIAZIOM CYIy PO3TIIsIaliu-
csl KpuMiHaJbHI cipaBu. HactymHi crar-
Ti IlonokeHHs peraMeHTyBajil CKIaj
Cyly 3a Y4acTH) HApOJHHMX 3acifareliB
MIPU PO3TISAAI UMBIIBHUX, NPIOHUX KpH-
MiHAJIBHHAX TPABOIMOPYIIEHb, TPUPIBHIO-
BaJM TPABOBUH CTaTyC 3aciiaTemiB Jo0
CTaTycy Cy/AJliB, BU3HA4Yalld COIiaJIbHUI
CKJIaJI HapOJHUX 3acijiareiiB, BCTAHOB-
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JIIOBAJIM TIOPSIOK CKJIAJaHHS iX CITHCKIB
(Ha 6 Mics1iB), IPaBO BiJIBOIY HAPOIHUX
CYIUIIB 1 HAPOAHMX 3acimarenis Tomio. Ta-
KHM YMHOM, HapOJIHI 3acijiaTelli cTaBajiu
[TOBHOIIPABHUMH YYaCHUKAMHU CYIOBOI'O
MIPOIIECY.

[Ticns 3akiHUeHHS TPOMAISTHCHKOI Bili-
HU, BiIMOBH TPAaBISAYOl OiLTHIIOBHUIIBKOT
napTii BiA MOJITHKH «BOEHHOTO KOMYHI3-
My» 1 mepexoay 70 Hemy Oylia mpoBejie-
Ha nepebymnoBa cynoBoi cuctemu Y CPP.
16 rpymus 1922 p. BYLIBK npuiiass mo-
CTaHOBY, siKOIO 3arBepauB «llomoskeHHs
npo cynoyctpii YCPP» [24]. Binnosin-
HO a0 [lonokeHHSI 3ampoOBaKyBallaCh
€IMHA CHUCTEMa CYJIOBHX OpraHiB — Ha-
pOmHUN CyHd, KWW CKIAAaBCs 3 IOCTIH-
HOTO CYIZi 1 IBOX HApOOHHUX 3acimare-
JiB, TyOepHChKHN cyn 1 BepxoBHwmii cyn
YCPP. I3 npuitaarram 1924 p. 3aranbHo-
COI03HOTO 3aKoHY «OCHOBH CYIOYCTPOIO
Coro3y PCP i coroznux pecmyOmik» Ta
[IEPEX0JIOM Ha TPHUCTYICHEBY CHCTEMY
ynpasiiaasg, BYLIBK y 1925 p. zarBep-
muB HoBe «[lomoxxeHHsS TIpo cymoycTpiit
YPCP» [25]. IlomokeHHS BHU3HAYUIIO
ocHOBOIO cynoBoi cuctemu YCPP Ha-
POIHUHN CYM, IKUH 3MIHCHIOE TIPABOCYIIS
KOJIETialbHO B CKJIAJl HApPOIHOTO CYI-
Ii 1 ABOX HaApomHUX 3acimaremiB (cT. 3).
[lomanpmioro po3BUTKY HAOyB TPUHITUI
BUOOPHOCTI HApOAHMUX CYIIIB 1 Hapoa-
HUX 3aCiJIaTeNiB, PO3IIUPIOBABCS CITUCOK
OCTaHHIX ISl KO)KHOTO PaioHy, YHOPMO-
BYBaBCS TIOPSIOK BUOOPIB KaHIWIATIB
y HapoaHi 3acinmareni (crarti 19-44).

Koncturyuiss YPCP 1937 p., npuiins-
Ta CIIJIOM 3a «CTalliHChbKOIO» KoHcTH-
tymietro CPCP 1936 p., BiaTBOproBaia ii
OCHOBHI TIOJIOKECHHS, BCTaHOBIIIOBAJIA,
0 «PO3IIISIT CIIpaB y BCIX Cymax 3iii-
CHIOETHCS 32 YYaCTIO HAPOTHUX 3acijare-

JIiB, KpiM BHITAJIKiB, CIICIiaIbHO ITepeoa-
YeHuX 3akoHOM» (cT. 103); «HapoaHi cyan
0o0nparoThcsa rpoMaiIsHaMu paiioHy Ha 3a-
cajlax BCe3arajbHOTO, MPSIMOTO 1 PIBHOTO
BHOOPYOTO IpaBa IIpyU TAEMHOMY T'0JI0CY-
BaHHI TePMiHOM Ha Tpu poku» (cT. 108).
BaxunBi monokeHHsI IpOLECyaIbHOTO
XapakTepy Mpo 3AIMCHEHHS MPaBOCYIs
JIMIIE CYAOM, IIACHICTh CYIOBOTO TPOIIe-
Cy, IIpaBOBUIl CTAaTyC HApOIHUX 3acigare-
JIiB, HE3aJIEXKHICTh CY/JIIB 1 TTAKOPEHHS iX
TIJIBKH 3aKOHY B YMOBaX MacOBHX perpe-
Ciii Manu AeKIapaTuBHUN XapakTep.

KoHcTuTyifiHI TIOJIOKEHHST PO pa-
JISHCBKUN Cyn Oyau pO3BMHEHI W KOH-
KpeTn3oBaHi B 3akoHi «IIpo cymoycTpiii
Corozy PCP, coro3HUX 1 aBTOHOMHHX
pecryOmik» y ceprui 1938 p., sKuii, 30-
KpeMma, perjiaMeHTyBaB MOPSI0K OOpaHHs
CY/IIB 1 HAPOJHUX 3aCiJaTeliB, 3aJIy4eH-
HSl OCTaHHIX JIO PO3IIISLY CYIOBHX CIIPAaB,
HaIUICHHS 1X TpaBaMH CyIJIi, MTOPSIOK
OIUIaTH X TIpalli, BIAKINKAHHS BHOOPIIS-
MU [26, c. 207-208]. PenpecuBHa npax-
THKa T03aCyJJOBUX OpraHiB, 3aJIeKHICTh
CYiB BiJl MapTidHKUX 1 paJTHCHKUX Opra-
HIB TIpHBEJia JIO TOSBU OE3MpereHICHT-
HOi HOPMHM B 3aKOHI — «y BHUIAIKY THM-
4acoBOI BIJICYyTHOCTI HapOJHOTO CYIIi
(xBOpOOH, BIAIYCTKH 1 T. A.) BUKOHAHHS
000B’SI3KIB CyjIJli Ha Yac HOro BiJICyTHOC-
Ti MMOKJIAIA€ThCS PaioHHO0 Pajioro nemy-
TaTiB TPYAALIMX Ha OJHOIO 3 HAPOAHHUX
3acigareniB» (cT. 19). 3akoH BiIBOIHMB
0COOJIMBY POJIb CyIly Y BUXOBaHHI PaJsiH-
CBKUX TPOMaIsH.

VY mnoBoeHHWH Tmiepiof 3a daciB Jie-
cramiHizamii BimOymHCS CYTTEBI 3MiHH
B oprasizaii opra”iB MpaBOCyIIs, IO-
CWJICHHA JEMOKpPaTW4YHUX HPUHLHUIIIB
B ix mismbHOCTI. LlpOMy cripusiio 30i1b-
HICHHS KITBKOCTI HapoIHHUX 3acijare-
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JIiB, PO3MIUPEHHS IMpaB OONIACHUX CYIiB
i BepxoBHoro Cyny pecnyOmiku. Kepy-
tounch «OCHOBaMM 3aKOHOJABCTBAa IIPO
cynoyctpiii Coro3y PCP, coro3nux i aBTo-
HOMHUX pecnyomik» (1958 p.), BepxoBna
Pana YPCP npwuiinsna «3akoH mMpo cymo-
yetpiii YPCP» (1960 p.), 3rigHO 3 sIKUM
BCTaHOBJIIOBAINCSI €IMHI HApOAHI Cyau
paiioHy Ta MicTta, siki oOMpamucs Ha 5
pokiB [27]. 3akoH 301IBIIUB CTPOKU BHU-
KOHAHHS HAPOJHUMHU 3aCiJ]aTeNIIMU CBOIX
000B’s3KiB ¥ cymi — 3 10 mo 14 gHiB Ha
PiK, BBOOMB HOBUH MOPSAOK iX OOpaHHS.
Bigrenep Bonn oOupanuchk Ha 3araJbHUX
300pax poOITHUKIB, CITY>KOOBIIIB 1 CEJISTH
3a micueM iX poOoTH ab0 MPOKUBAHHS,
BifICBKOBOCITYOOBI[iB — MO BIHCHKOBHX
gactuHaxX. OOpaHHS TPOBOAMIIOCS Bif-
KPUTHUM TOJIOCYBaHHSM CTPOKOM Ha JBa
poku (cT. 21). Taka HOpMa 3aKOHY CIpH-
sia SIKICHOMY CKJIaly HapOAHUX 3acija-
TEJIB, MiJBUIIyBaja X BIAMOBIJAIbHICTh
nepen BuOOpusMu. Xo4 3aKOH BHMAaras
CUCTeMaTHYHO{ 3BITHOCTI JIHIIE HapOI-
HUX CyAIiB IepeA BUOOPISIMM, cTana
MPaBUIJIOM 3BiTHICTh 1 HAPOAHUX 3acifare-
JiB, sIKa MiAKPIIUTIOBAjacs MOKIHUBICTIO
iX TOCTPOKOBOTO BIAKJIMKAHHS. YTepIe
B icTOpii pagsSHCHKOTO CYIOYHHCTBA Ta-
paHTii cyaaiB OyJ10 MOIIMPEHO 1 Ha HAPOJI-
HuUX 3acigareniB BepxosHoro cyny YPCP.
Haponni 3acigareni pailoHHUX, 0071aCHUX
CYIiB TaKUMHU TapaHTiIMH HE KOPHCTY-
Banucs [28, c. 323]. [Ipote ix 000B’sI3KHU
HEe OOMEXYyBaIHCS YYacTIO y PO3IIIm
1 BHpIIICHHI CIIpaB y Cy[i — BOHHU BEIU
PO3’SICHIOBAJIbLHY POOOTY IIOJI0 BUPOKIB
1 pillIeHb Cyly B KOJNEKTHBAX TPYISIIUX,
3 YMOBHO 3aCy/UKEHHMH Ta YMOBHO-JIO-
CTPOKOBO 3BUIBHEHUMM, IOAABAIM [0-
[IOMOTY TOBAPUCHKUM CyZaM, YNTalH, SIK
i cymmi, nexiii anst HaceneHHS. Y 1957—

1958 pp. ynepuue 3’aBuincs Taka popma
rPOMAJICHKOI CaMOJISUTBHOCTI HapOIHUX
3acijiaTeniB, SIK pajgy HApPOAHUX 3acija-
TeJIB, SAKi HAOyIW 3HAYHOTO TIONTUPCHHS
B peciryOumimi. Yepes HUX Cyau CIIPSIMOBY-
BaJI¥ 1 KOOPIMHYBAIU POOOTY 3acifaTeiB
[28, c. 324].

L1i BakJIMB1 3MIHH Y NIPAKTHUII PajisiH-
ChKOT'O TIPAaBOCY//IS ¥ y4acTi B HbOMY Ha-
pOmHUX 3acimareiiB Oyau 3aKOHOTABUO
3akpimeni Koacruryuiero YPCP 1978 p.
Bignosiano no yactud 1, 2, 4 ct. 150 Kon-
crutyuii Bei cynn YPCP yTBOproBasnmch
Ha 3acajiax BUOOPHOCTI CyIJIiB 1 Hapo/-
Hux 3acigarenmiB. OcHOBHUI 3aKOH BHIC
CYTT€BI 3MIHH y TIOPSIOK OOpaHHS Ha-
POMHMX 3acilaTelniB: HapOIHI 3acimareri
palloHHMX, MiICBKHX HAPOAHUX CYIiB 00H-
paroTbest Ha 300pax rpoMajisiH 3a MicLeM
ix poboTH abo MPOKUBAHHS BIAKPUTHM
TOJIOCYBaHHSIM CTPOKOM Ha J[Ba 3 TIOJIOBH-
HOIO POKH, a HApPOJHI 3acimaTeii BUIIUX
cyniB — BiamoBigHmMu Pamamu Hapon-
Hux jgemnytariB. Cymui 1 HaponHi 3acina-
TeN — BIAMOBINANIBHI Mepel BUOOPITMU
abo opranamu, 1o ix oOpaiyu, 3BITYIOTh
mepen HUMH 1 MOKYTh OyTH BiTKITMKaHI.
JleMOKpaTHYHUI XapakTep MajiH i CTaTTi
152, 153 KoHCTUTYIIl: po3mIsi]] HUBLUIb-
HUX 1 KpUMiHQJIBHUX CIIPaB Yy BCIX Cyaax
3IIHCHIOETBCS KOJICTIaNbHO; Y CYII Tep-
I0i 1HCTaHIIl — 3a y4YacTI0O HapOAHHUX
3acigareniB, Ki KOPUCTYIOTHCS TIpaBaMH
Cyni; cy[yii 1 HapomHi 3acimarelni € He-
3JICKHUMH 1 TIKOPSIFOTHCSI TUTBKH 3a-
koHOBI. OCTaHHSI KOHCTHUTYIlIIiHa HOpMa
3aJMIIanach CyTO JEKJIapaTHBHOIO, aJlKe
OcHoBHHI 3akoH He TependavyaB IMOIi-
Ty BIIQJH B JIepXKaBi, 3aTe y CT. 6 3aKpir-
mroBaB MoHomoibHe crtaHoBuile KITPC
y nonitinuHiit cuctemi CPCP sk kepiBHOT
1 CIIPSIMOBYIOYOI CHIJIM PASTHCHKOTO CyC-
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ninbeTBa. st paassHCBKOTO CyJOYHHCTBA
Ba)KJIMBOIO HOBenoro B Koncrutyii Oyno
BU3HAHHS IIpaBa TPOMAJICHKUX OpraHi-
3alliil i TPyAOBUX KOJEKTHBIB Ha yd4acTb
Y CYJOYMHCTBI B IIUBUIBHUX 1 KPUMIHAIIb-
HUX CIIPaBax.

HInpoke 3amydeHHS TPOMAACHKOCTI
y 3AIMCHEHHs MpaBOCYIAs BimoOpasuio
1 3aKpinuio mpolecyalbHEe 3aKOHOAAB-
crBo. Tak, KpumiHanbHO-TIpoLiecyab-
muii komeke YPCP, 3arBepmxenuii Bep-
xoBHOIO Pagoro YPCP 28 rpymas 1960 p.,
repeadavaB nepeaady MarepiajiB CripaBu
PO MaJIO3HAYHI 3JI0YMHHU, BYMHEH] BIIEp-
11e, Ha PO3IJIs TOBAPUCHKOTO Cyay (CT. 8)
a00 Ha po3MIsL KOMICIT B cripaBax HEMoOB-
HOMITHIX (CcT. 9), MOXIHMBICTh mepenadi
BHHHOTO Ha ITOPYKHU IPOMAJICHKii OpraHi-
3alii YM KOJICKTUBY TPYASIIMX TS Iepe-
BHUXOBaHHs 1 BumnpasnenHs (ct. 10) [29].
KIIK Bu3HauaB yyacTh HApOJIHMX 3acija-
TEJIIB 1 KOJIETIAILHICTD Y PO3IIISi/L CIIPaB,
ix mpaBa (gactuHM 1-3 cT. 17). 3a cra-
HOM 3aKOHOJZIaBCTBa 1 moctaHoB Ilnenymy
Bepxosnoro Cyny Ykpainu Ha 15 cepn-
Hst 1997 p. no wactun 2 1 3 ct. 17 Oynu
BHECCHI 3MiHH, SIKi 3BY3mIN chepy ydac-
TI HAPOJHHX 3acifaTeniB y KpUMiHAIIb-
HOMY MPOBAKCHHI: BOHHM 3aJIydajucs
JIMILIE MIPU PO3MIAAI KPUMIHAIBHOI cripa-
BU TIPO 3JIOYMHHU, 32 SIKI 32aKOHOM Iepe-
0avyeHo MOKapaHHS y BHUIVISAI CMEPTHOT
kapu. Taki cripaBu po3IIIsIAl0TECS B Cy/I
TIePIIOi 1HCTAHIIT y CKIIai TBOX CYAIIB
1 TPHOX HAPOJHHMX 3aciJaTeniB, SKi MpH
30iMICHEHHI MPaBOCYAs KOPUCTYIOTHCS
BCiMa IpaBaMU CYJUII.

IcTopist BITUM3HSHOTO 1 3apyOi’KHOTO
Cyly NPUCSIKHUX HE 3HaJla Takoi Ivac-
HOCTI CyI0BOTO TIPOIIECY, sIKa Iepeadada-
nach KIIK YPCP: i3 meToro nigBuiLeHHs
BHUXOBHOI POJIi CYJJOBHX TPOIIECIB 1 3am0-

OiraHHs 3JI04MHAM «y HEOOX1THUX BUITA/I-
Kax MOBIJIOMJISIIOTh TPYISAIIMX 32 MICIEM
poboTH ab0 MPOXKUBAHHS MiJCYHUX TPO
CYIOBIi TIPOIIECH», SIKI MAlOTh BigOyTHCS,
4y iX pe3ynbrard. «Cyau TOBUHHI IHPO-
KO TPAKTHKYBaTH IPOBEICHHS CYIOBHUX
MIPOIIECiB OE3MOCEePEIHBO HA IMiIITPUEM-
CTBaX, OyIOBax, pajrocrax, KOJrocrax
3a y4acTIO B HEOOXITHHUX BHIAJIKax Ipo-
MaJChKUX OOBHHYBaudiB i TPOMAaJICHKUX
3aXHCHHKIB» (4. 4 cT. 20). LluBinpHUI
npouecyanbHuil kogexkc YPCP 1963 p.
crtanoM Ha 20 uepBHs 1997 p. Tex yHOP-
MOBYBaB «y4acThb B TpOIECi OpraHiB
JIEP’)KaBHOTO  YIIPABITIHHS, TPOQCIIIIOK,
MIIIPUEMCTB, YCTaHOB, OpTaHi3alliii Ta
OKPEeMHUX IPOMAJISH, SIKi 3aXHUINAIOTh Tpa-
Ba iHmUX ocio» (r1. 14) [30]. CynoBuit
PO3IVISII cIipaB BigOyBaBcs y NPUMIILEHH]
CyNy, «a 10 HAHOUIBIII aKTyaJIbHUX CIIpa-
Bax, 110 MAlOTh IIUPOKUNA IPOMAJICHKUN
iHTEepec — Oe3mocepenHb0 Ha ITiIITPHEM-
cTBaX, OyIoBax, B YCTaHOBax, paJroc-
nax, koiarocmax» (4. 1 cr. 159). Takum
OyB pajJITHCHKUI JIEMOKPATH3M CYyJIOYMH-
CTBa 3 MIMPOKUM 3aJy4CHHSM JIO HBOI'O
TPOMaZICHKOCTI Yepe3 BHUOOPHICTH Ha-
POIHMX CY[UIIB 1 HApOJHWX 3acilaTeliB,
iX WiA3BITHICT, TOMPH BCi Herapasau
TotamitapHoro pexumy B CPCP, Bce x
Ma€ 3HAYHUU IMO3UTHB 1 3aC/yrOByE Ha
00’ €KTUBHE BUBUCHHS.

I3 mporosomeHHsIM 1 po30yI0OBOIO He-
3aJIeXKHOT JIeMOKPATUYHOI JIepKaBu YKpa-
iHM po3noyvaBcs i HOBUH, cyuacHull eman
y TpUBaIIil icTopii cyay npucsbkHux. Pea-
JI3YHOYH TTOJIOKEHHS TTPO 0€3M0CePEIHI0
y9acTh HAPOMY y 3MIMCHEHHI TIPaBOCYIIS
gepe3 HapOTHUX 3aCilaTelliB 1 MPHUCTK-
HUX, 3aKOHO/aBellb y 3akoHi YKpaiHu
«IIpo cynoycrpiii i craryc cymais» 2010 p.
[31] Ta y mporecyalbHHX KOJAEKCax 3a-
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KpinmuB 1m0 ¢GopMy 3HIHCHEHHS IpaBo-
cynad. 3akon «IIpo cymoyctpiit i cTaryc
Cy/1iB» BU3HAYMB MiCLE 1HCTUTYTy Ha-
POJHUX 3aCiJaTeIiB i MPUCHIKHUX B Opra-
Hi3alii CyoBoT BiIaji, iX CTaTyC 1 MOBHO-
BakeHHS (4. 2 ¢T. 1; 9. 3 ¢cT. 5; 9. 1 c1. 15;
gacTuHU 1, 2 cT. 57), IOPSA0K CKIalaHHs
CIMCKY HApOIHMX 3acCifaTelliB, MPUCSK-
HUX Ta HOro 3aTBep/pKeHHA (CTarTi 58,
58'"), BUMOTH 10 HAPOJHOTO 3acigarens,
npucspkaoro (cr. 59), miacTaBu i mopsi-
JIOK YBUTbHEHHS BiJ] BUKOHAHHS 000B’sI3-
KiB HApOJHOTO 3acifaTels, MPUCSKHOTO
(ct. 60), mOpAAOK 3aTydeHHS HAPOIHHUX
3acifareniB, MPUCSHKHUX 0 BUKOHAHHS
000B’s13KiB y cyai (cT. 61), BU3HAYMB Ta-
panTii ix mpas (ct. 62). lo 3akony Oynu
BHECEHI CYTT€BI 3MIHH 1 JIOTIOBHEHHSI
3akoHoM Ne4652-VI Bin 13.04.2012 p.,
Ne716-VI Bin 19.12.2013 p., Ne769-VII
Bix 23.02.2014 p. Ta iH. MO0 KOJIETiallb-
HOTO PO3IVISITy CYAOBUX CIIPaB, CTarycy,
CIHCKY TIPUCSIKHHUX Ta JI0 WOT0 HACTYII-
Hux craredd [32]. Ha mamy mymky, 4. 1
ct. 57 3akony «lIpo cymoyctpiii i craryc
CyaaiB» moTpeOy€e UiTKOrO BHPI3HEHHS
IHCTUTYTY HapoOIHHUX 3acijarediB i iH-
CTUTYTY MPUCHKHUX, a 4. 1 cT. 58; 4. 6
CT. 59 — mpuBeIEHHS BiAMOBITHO 10 TIPH-
muciB 3akony «llpo 3acamm nmep:kaBHOT
MOBHOT MTOJIITHKM».

Kareropii cnpas, 10 po3misiny SKuX
3a]y4aroThCsl MPHUCSIKHI, BH3HAYEHI HO-
BuM KpuMmiHaabHUM IporecyalbHIM
KOJIEKCOM YKpaiHu, NpUuiHITUM Bepxos-
Hoto Pamoro Ykpainum 13 xBitHa 2012 p.
[IpucsHKHUMH  BU3HAIOTHCS TPOMAISIHU
VYkpainm, siKi y BUNagKax, nependadeHunx
MpOIeCyallbHUM 3aKOHOM, 3aJTy4aloThCs
710 3IIIHCHEHHSI IPaBOCYIsl, 320€31euyro-
qu 3rigHo 3 KoHcrurymiero Ykpainn 6e3-
[IOCEPETHIO yJacTh HApody y 3A1MCHEHHI

npasocynns (cr. 30 KIIK) [1, c. 96, 97].
KomenTtoBana mmaBa 30 KIIK VYkpainu
«OcobnMBI MOPAIKA TIPOBADKEHHS B CY/I1
nepuIoi iHCTaHMLi» BIEpIIe 3a Yac iCHY-
BaHHS YKPaiHCHKOTO KPUMIHAJIBEHOTO TTPO-
Hecy BHU3HAYMIIA TOHATTSA, 0COOJMBOCTI
(dbopMyBaHHSI Ta MISTIBHOCTI Cydy MpH-
CSKHHX, 3aKpiNTiIa MeXaHi3MHU peatizaii
rpoMajisHaMHM TIpaBa Ha y4acTh Y HbOMY.
Biamosimao g0 4. 3 cr. 31 KIIK kpumi-
HaJIbHE MPOBAPKEHHS B CYJII NEpIIOi iH-
CTaHLIl IWIOJAO 3JI0YMHIB, 3a BYHMHEHHS
SKUX TIepe0aueHo JOBIYHE 11030aBICHHS
BOJII, 3JIHCHIOETHCS KOJIETIAIBHO CYIOM
y CKIIafli TphOX MpodheciiHuX Cy/IIiB, a 3a
KJIOMOTAaHHAM OOBHHYBAa4€HOTO — CYIOM
MIPUCSHKHUX Y CKIIAl TBOX TpodeciitHux
CYIJIIB Ta TPHOX MPUCSHKHUX.

KIIK Vkpainu Bu3HaueHO W mOps-
JIOK TIPOBQ/DKEHHSI B Cydl TPUCSHKHHUX
(ct. 383). Takuii cyn yTBOPIOETbCA MpPH
MICIIEBOMY 3arajbHOMY CyZi TepIIoi iH-
craHIii. flk 3a3HauarOTh aBTOPHU JAPYIO-
ro ToMmy HaykoBO-IIpakTHYHOTO KOMEH-
taps KIIK, «MmoxiuBicTh peamizyBaTu
CBO€ KOHCTHUTYIIiHE MpaBO Ha ydacTb
y TIpaBOCYMJII SK MPHUCSHKHOTO BHHHUKIIA
y TPOMAJISIH JIUIIIE 3 YXBaJICHHSIM HOBOTO
KIIK» [1, c. 167, 168]. Take 3ayBaxcH-
HS CyNepeuuTh ICTOPHUYHOMY JOCBIiILy
cyny npucsbkHuX B Ykpaini. [1lono MoBw,
SIKOIO 3IMCHIOETHCS KpPUMiHAIBHE TIPO-
BQ/KCHHS, TO Y BHM3HAUEHHUX y HOBOMY
KIIK 3arampHmX 3acamax (m. 22 4. 1 ta
4. 2 cT. 7), a TaKoX BIAMOBIIHOI CT. 29,
Ha HaIlly AYMKY, JOIUIBHO TPUBECTH X
TIOJIOXKEHHS Y BiJIMOBITHICTH 10 CT. 14 3a-
koHY Ykpainu «lIpo 3acanu nep:kaBHOL
MOBHOI TIOJITHKI.

LuBinbHUIl mpoLecyanbHUR KOIEKC
Ykpaiau Takox rmepen0adnB BiAPOTKCHHS
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IHCTUTYTY HapOAHHX 3acimaremniB. Y 1. 2
ct. 18 UIIK Bu3HaueHo, 110 y BUNAAKAX,
BCTaHOBJIEHUM MM Kozjekcom, LUBiNbHI
CTIpaBH y CyZax Mepiioi iHCTaHIil po3Iiis-
JIAFOTHCS KOJICTIEI0 Y CKIIAJl OJJHOTO CY/I-
Il 1 TBOX HApOMHMX 3aciJaTelliB, sSKi MPH
3OifiCHEHHI IIPaBOCYAS KOPHUCTYIOTh-
cs BciMa mpaBamu cyndi [33]. 3akoHOM
VYkpainu «[Ipo BHECEHHS 3MiH 10 IETKUX
3aKOHOJIABYMX aKTiB YKpaiHu y 3B’S3KY
3 IpuAHATTAM KprMiHaapHOTO TIpOIecy-
QJIBHOTO KOZIeKCy YKpaiHu» Oynu BHece-
Hi 3MiHH 1 y cT. 185° Kogekcy Ykpainn
PO a/IMiHICTPATUBHI MPaBOIOPYIICHHS,
Jie WAEThCs MPO MEePEIIKOIKAHHS SBII 10
Cy[y HapOIHOTO 3acifaresisi, MPUCSKHO-
ro. Ha vaci, sik 3a3Ha4aroTh JesiKi paBo-
3HaBIl, OOTOBOPEHHS TPO MOXKIUBICTH
JUTSE TPOMaJsiH YKpaiHW yd4acTi y 3ii-
CHEHHI NpaBoCyIJsl B yCiX BHIAX CyHiB

3arajabHOI FOPUCAMKIIT HE3aJIeKHO Bif iX
criemtiaizamii [34, c. 95-96].

TakuM 4MHOM, 3aKOHOAABCTBO YKpai-
Hu — Koneruryuist Ykpainu, 3akon Ykpa-
ian «IIpo cymoycTpiii i craryc cyamiB,
TporecyaidbHi KOoJAeKCH OQIIiHHO 3aKpi-
MWIA 1J1e10 HEOOX1THOCTi iICHYBaHHS SIK
IHCTUTYTY HapOIHMX 3acifgarelsiB, TaK
1 IHCTUTYTY MPUCSDKHUX. THM camMuM 3a-
KOHOZIaBEeIb Ha SIKICHO HOBOMY, Cy4acHO-
My DiBHI 3aKpinuB i PO3BUHYB TPaIHIIii
1 JOCBi, BITYU3HSIHUH 1 3apyOiKHUH, i€l
(hopmu ydacTi Hapoay B IPABOCY/I, 3pO-
OMB iX BOXKJIMBOIO CKJIaJ0BOIO HUHIIIHBOT
cynoBoi pedopmu B VkpaiHi. IHCTHTY-
TH HApOJHMX 3aCiNaTeNiB 1 MPUCSHKHUX
37aTHI MO3UTHUBHO BIUIMHYTH Ha JEMO-
KpaTu3aliio CyI0BOI CUCTEMH, ITOCHIUTH
JIOBIpY HaceNeHHS 10 CyJOBOi BIAAM Ta
CYILIIB, Bipy y CIIPaBEAJIHMBICTh Ta 3aKOH.
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EpmogaeB B. Cyn npucsizKHBIX B YKpauHe: HCTOPHKO-NPaBoOBbIe acneKTh (k 150-1e-
THIO cyaeOHoii pedopmbl 1864 1.).

B crartbe paccmarpuBaeTCsl HCTOPUKO-ITPABOBOM I€HEZNUC Cyla IPUCSKHBIX B YKpaUHE, BbI-
JICTISIFOTCST €70 OCHOBHBIE 3Talbl. [1aBHOE BHUMAaHUE B CTAThbe YACICHO aHAIN3y MOIOXKCHUH
Cyne6HbIX ycTaBoB 1864 T., COBETCKOTO 3aKOHOAATEIHCTBA PO HAPOIHBIN CYII, BO3POXKICHUE
CyJia TIPUCSIKHBIX B COBPEMEHHOM 3aKOHO/IAaTEJILCTBE.

Knrouegvie cnosa: cyn NMpUCSHKHBIX, HAPOIHBIE 3aCEATENH, OCYIIECTBICHUE ITPABOCYANS,
MIpOIIeCCyabHOE 3aKOHOIATEIBCTBO.

Yermolaev V. The jury in Ukraine: historical and legal aspects (For the 150th anniver-
sary of the Judicial Reform 1864)

The article deals with the historical and legal origins of the jury in Ukraine, highlighted its
main stages: 1) the first stage of the period of Kievan Rus in the judicial system when there
were vervni (community-based courts), the institution of «Judicial men» was the examination
procedure for civil and criminal cases involving members of the local community, the use of
purification sworn, different tests — ordeal (Dei Judicium) in deciding the guiltiness of the de-
fendant. One of the oldest forms of public participation in the administration of justice were
veche (public assembly); 2) the second phase of the background of the jury in Ukraine falls on a
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day the Polish-Lithuanian domination of the Ukrainian lands at the end of XIV — first half XVII
century; 3) Ukrainian National Revolution of 1648, the process of state-building and Repub-
lican statehood initiated the new, third stage, when the process of state-building created own
judicial system — the General Court, regimental, centesimal and community (village) courts;
4) next, the fourth stage in the history of the jury in Ukraine was connected with the conduct
of the Russian Empire Judicial Reform in 1864 and the introduction and operation of this
institution of legal proceedings in the Ukrainian lands. At first Judicial Reform was based on
the principles of separation of the judiciary from the legislative, executive and administrative,
independence and immovability of judges, introduced All estates court and the institute of ju-
ries in district courts. The District Court was the court of first instance in all civil and criminal
cases that were beyond the jurisdiction of magistrates courts. Final pages in the history of the
formation and development of the court with the participation of the people in the judicial sys-
tem of Ukraine were connected with the era of the National Liberation Struggle 1917-1920;
5) With the declaration and building of independent democratic state of Ukraine there were
launched a new, modern stage in the long history of the jury. Ukrainian lawmakers on a new
qualitative modern level of consolidated and developed the domestic and foreign traditions and
experiences of this form of people participation in the justice system, made them the important
part of the current judicial reform in Ukraine. Institutes of people’s assessors and juries may
affect positively to democratization of the judicial system and strengthen public confidence to
judiciary and judges, believe in justice and law.

Main attention of the article was focused on the analysis of the provisions of legal regula-
tions in 1864, the Soviet legislation on People’s Court, the restoration of the jury in current
Legislation in force.

Keywords: jury trial, lay judges, justice, procedural legislation.
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I'. XPHUCTOBA
aoxkmoparnm Hauyionarvrozo opuguurozo
ynisepcumemy imeri Apocrasa Myapozo,

Kanguzgam mopujguvHUux HayK, 40uceHm

YAK 340.12:341.231.14

Joxrpuna «R2Px»:

’ . o
3000B A3aHHA JA€PzKaBH Ta MIZKHAaPOJAHOI1
CIIIABHOTH 00 3aXHCTYy IIpaB AIOAHHH

VY crarTi BU3HAYAIOTHCSI OCHOBHI €Tany (OpMYBaHHS JOKTPUHH «3000B’S13aHHS LI0/I0 3a-
xucty» («R2Py); aHanmizyroTecs ii TpH KIFOUOBHX KOMIIOHEHTH («3000B’sI3aHHA JepKaB MO0
3aXHUCTY», «MIKHApOJHA JIOTIOMOTa Ta CTBOPEHHS ITOTEHIIaly», «CBOEYACHE 1 pilryde peary-
BaHH:» 3 00Ky MIXKHAPOIHOI CIIIBHOTH), @ TAKOXK BIMOTH, SIKi BUCYBAIOTHCS 10 3aCTOCYBAHHS

cHiIH, TOOTO KpUTEpii BiliCbKOBOT IHTEPBEHIIIT.

Kniwouoei cnosa: 30008’ s13aHHS 1100 3aXMCTY, MacoBl Tpy0l MOPYIICHHS TpaB JIOIUHH,
ryMaHiTapHa IHTEpBEHIisl, KpUTEPii BilICEKOBOTO BTpyYaHHS, I€pP>KaBHAN CyBEPEHITET.

CyCHiNbHO-TIONITHYHI  MMOMAil  OCTaH-
HIX MICSIIIB CTaJIM CKJIAJHUM BHIIPOOY-
BaHHSM PETYJIATUBHUX BJIACTUBOCTEH Ta
e(heKTHBHOCTI MDKHApPOTHOTO U HAIlio-
HaJIBHOTO TIpaBa Ta aKTyalli3yBaJW HOBI
MpoOJeMy CydYacHHUX TPABOBUX JIOCTi-
JokeHb, Cepell HUX CIIiJI BUAUTUTH HE00-
X1JIHICTh TPYHTOBHOI PO3pOOKH KOHIIETI-
1ii 3000B’s13aHb JIeP)KaBH 1010 0COOU Ta
CYCIIIBCTBA y IIJIOMY, sIKA TIPAKTHYHO HE
pO3BUHYTa y BITYM3HSHINA Teopii mpaBa
Ta Haylli KOHCTHUTYIIHHOTO npaBa. Came
KOHIIENTYaJIbHI YSBJICHHS TIPO 00CST Ta
xapakrep 3000B’s13aHb JiepKaBu y chepi
[paB JOAMHU, TOKJIaIHO PO3p0o0IIeHi €B-

PpOIEHCHKUM CyIOM 3 TIpaB JIIOIUHH Ta iH-
HIMMHU MDKHAPOJIHUMH 1HCTUTYIISIMH, Ja-
FOTh OOTPYHTOBAHI BiIOBI/II HA MUTAHHS
[IOJI0 CUCTEMH 3aC00IB, SIKI Ma€ B)KUBATH
JepkaBa 3 METOr 3a0e3ledeHHs Ta 3a-
XHUCTY MPaB JIOAWHH, PUITYyCTUMHUX MEX
BTpy4YaHHs y cdepy ix peamizanmii, Jieri-
TUMHHUX OOMEKEHb OCHOBOTIOJIOKHUX
paB i CBOOO/I, IPOITOPIIIHHOCTI 3aCTOCY-
BaHHsI CWJIN 3 OOKY A€prKaBH 3 ypaxyBaH-
HSM OallaHCYy TIPUBATHUX Ta ITyOJNIYHHUX
iHTepeciB TOWLIO.

VY TOli ke Yac, KOJIM CyCIiJIbCTBO CTH-
Ka€eThCS 13 3arPO30I0 BUMHEHHS 3JI0YHHIB
MIPOTH JIFONSHOCTI, TEHOIUIOM, CTHIY-
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HUMHU YUCTKAMH Ta IHIIMMHA MacOBUMH
rpyOUMU TOPYIICHHSIMU TIpaB JIFOJWHH,
a KOHKpETHa Jiep)KaBa SIBHO HECTIPOMOX-
Ha iM TPOTHIISATH, TOMI 3000B’sI3aHHS
IIOJI0 3aXHUCTy IOKJIAJAl0ThCS Ha MiXK-
HaponHy cmoimbHOTY. Lli imei yBiOpama
B ceOe dokmpuna «responsibility to pro-
tect» (anen. «R2P», «RtoPy»), Ha3Ba K01
JI0 CHOTOJHI TaK i HE OTpUMaja CTayo-
ro Hepeksaay Ha yKpaiHCbKy MOBY. Tak,
JI. TlactyxoBa Ta A. lllyminenko mpo-
MOHYIOTh ii TepeKIamaTh sSK «BiIIOBi-
JanbHICTE 13 3axucty» [1], O. Ha3apeHn-
KO — «BIAMOBIAANBHICTH 32 3axucT» [2].
V T0i1 ke yac HaM BUAAETHCS OLIbII J10-
PEUHUM TEPEKIIad «30008 S3aHHSA U000
3axucmyy, aJoke, sk Oyne ToKa3aHO HIK-
4e, WJIeThCs He JIUIIE PO MPOCTIEKTUBHY
(TIO3UTHBHY) BIAMOBIAATBHICTE JACpPKABH
Ta MIXXHAPOJHOI CHUIBHOTH, SIKa Ma€ CO-
LiaJbHO-TIOMITUYHUI XapakTep, a came
PO TOJIITHKO-FOPUIUYHI 3000B’s3aHHS,
AK1 TPYHTYIOThCSI HA OCHOBHHX IPHHIIN-
nmax MIKHapOJHOTO TIpaBa Ta TOJOXKEH-
HsX 0a30BUX MIXHApPOTHO-TIPABOBUX J0-
roBOpiB y cepi mpas IOANHHU.

Lls noxTpuHAa Mae YHCICHHY aHTJIO-
MoBHY Oibmiorpadito [3]. Ongnak y BiTUM3-
HSIHIN IOpPUCTIPYICHIIIT BOHA BiJjOMa JIHIIE
(haxoBOMY KOy IOPHCTIB-MI’KHAPOTHUKIB,
X04Ya Ma€ BaXKJIMBE 3aralbHOTEOPETUYHE
3HAYEHHS, OCKUIBKU HATPSIMY CTOCYETHCS
3aCaJIHMYMX IPABOBUX KAaTEropiid, mepe-
JyCiM TIpaB JIFOAWHH Ta JIEP)KaBHOTO CyBe-
penitery. Tak, A.-M. Cnotep (Slaughter)
MATBEPDKYE, IO «ITOKTPHHA 3000B’I3aHb
IOZI0 3aXHUCTy € HaWOUTBII Ba)KITUBUM
3pYIICHHSM y KOHIIEMIIIT IepyKaBHOTO CY-
BepeHiTeTy 3 yaciB Bectdanbcbkoro mup-
Horo noroBopy 1648 p. Bona 3axmamae
OCHOBY MIDKHAPOJHOTO TOPSIIIKY, SKHH
BH3HAE TIpaBa i 00OB’SI3KU SK iHAWBIIB,

Tak 1 nmepxaB» [4, praise]. HeouikyBano
5 TIOKTPUHA, siKa OyJia IikaBa BiTUYM3HS-
HUM (axiBLISM 3 TOUKU 30py HOTIHONICH-
HS 3HaHb y cdepi MDKHAPOIHOTO IpaBa
Ta CBITOBOTO MPABOMOPSAKY, OTpUMaia
MPaKTUYHY 3HAYYIIICTH UTS Y KpaiHu, 10
00yMOBITFOE HEOOXITHICTH 11 IepeocMuc-
JICHHS T2 TEOPETHYHOTO aHaIli3y 3 ypaxy-
BaHHSM TOITUKO-FOPUAMYHHUX MO, SIKi
BifOymucs.

Otxe, mMemoro i€l CTATTI € BU3HAYECH-
HJ OCHOBHHX €TamiB ()OPMyBaHHS HOK-
TPUHH «3000B’SA3aHHS IIOJO 3aXUCTY»
(mami — «R2P»), 11 KOMIIOHEHTIB Ta KpH-
TepiiB X 3aCTOCYBaHHS, TIOJITUKO-TIPABO-
BOI IPUPOJTU TAKKX 3000B’s13aHb, a TAKOK
BHPIMICHHS HA MIACTaBl i€l JOKTPUHH
MMATaHHS 0ajJaHCy MK 00OB’SI3KOM MiX-
HApOJHOI CIIJIBHOTH pearyBaTu Ha Tpy0i
MOPYIICHHS TpaB JIIOIWHU Ta TapaHTy-
BaHHSM IIOBArl 10 CyBEpEHHUX MpaB Ha-
[[IOHAJILHUX JCPIKAB.

Hoxrpura «R2P» Oyma ymepre 3a-
nporoHoBada y 2001 p. MixHapomHOIO
KOMICI€I0 3 1HTEpBEHIII Ta Jep KaBHOTO
cyBepeHiTery (awnen. International Com-
mission on Intervention and State Sov-
ereignty (ICISS), cTBOpeHOIO 3a iHillia-
tuBoto Kanamu. Jlo cxiamy miei Komicii
yBifillla Tpyna BHUAATHUX (QaxiBIiB i3
MDXKHApPOJHOTO IIpaBa MpaB JIIOAWHA Ha
youii 3 I. EBancom (Evans) Ta M. Caxny-
HoM (Sahnoun). L{s rpyna mpepcraBuia
Jno0pe BiJOMY B MIDKHApOJHOMY MpaBi
JlomoBinbk «3000B’sI3aHHS IIONO 3aXHC-
ty» (anen. «The Responsibility to Pro-
tect»), sika TIPOTIOHYBaJla AJBTEPHATHUBY
TaK 3BaHOMY «IIpaBy Ha T'yMaHiTapHY iHi-
iaTUBY», 3aMIlIyI0YH HOTO «00O0B’I3KOM
3axumarm» [5]. Y AomoBiai mopynryers-
Csl KATETOPUYHO BAXKIIMBE JIJISI CY4acHOTO
CBITy NUTaHHS, a caMme: KOJH (SKIO IIe
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B3araJli MPUWHATHO) U IepKaB € IPH-
MYCTHUMHM 3aCTOCOBYBATH IIPHMYCOBI,
y TOMY YHUCII BIiHCBKOBI, 3aC00U MPOTH
1HIIOT IepyKaBU 3 METOIO 3aXHCTY JIFOICH,
SIKi 1epeOyBatoTh I1iJ] CEpHO3HOI0 3arpo-
3010 B IIii IeprkaBi.

Kowmicis 3anpornonyBaa BKIFOYHTH JI0
3MICTY «3000B’S3aHHSI LIOAO 3aXUCTY»
TPH CKIIAJIOBI: «0008 A30K 3anobicamuy
(anen. «the responsibility to prevent),
SKUW BKJIIOYAE TIEPEayCiM paHHE IIOTe-
pemKEHHS Ta aHaII3 CUTYaIlil, «0008 's130K
peazysamuy (auen. «the responsibility to
reacty), y TOMy YHCIi, 3aCTOCYBaHHs Biii-
CHKOBHX 3aXO/liB Ta yXBaJICHHs pillleH-
HSl TIPO IHTEPBEHLIIO, «0008 30K 6i0-
Hoguiosamuy (amen. «the responsibility
to rebuild»), KWl OXOIUTIOE TakK 3BaHI
«IOCTIHTEPBEHTHI» OO0OB’S3KH, HaJEK-
He ynpaBiiHHs nif opucaukiiero OOH,
a TakoK Mexi okymamii [5, c. 19-46].
OTtxe, Kowmicisi 3amporonyBana mOCIi-
TOBHUHN pS «TpagyHoBaHUX» TMONITHY-
HUX 3ac00iB, SKi MarOTh OyTH 3aCTOCOBa-
Hi JIepKaBOl y pasi rpyOuX MOpyIieHb
HOpPM TYMaHITapHOIO MpaBsa, a y pasi ii
HECTIPOMOXKHOCTI YM BiJICYTHOCTI MOJIi-
TUYHOI BOJII Ha pinrydi aii, 3amobiranHsa
Ta MPUINMHEHHS TaKUX MMOPYIICHb MiXKHA-
POIHOIO CHUTBHOTOIO CTa€ ii MOPAIILHUM
000B’s13K0M [6].

Jesiki 3 KJIFOYOBUX PEKOMEHJIAIIIH
Kowmicii Oynm BpaxoBaHi CTBOPEHOIO
y 2004 p. TomimmHiM [enepampHUM ce-
kperapeM OOH Kodi Arnanom [ pynoio
BUCOKO20 DI6HA 3 NUMAHb 3A2PO3, BUKIU-
Ki6 i smin (anen. the High-level Panel on
Threats, Challenges and Change) 1 BKiTto-
yeHi 1o i1 ponosinl «bineu bGesneunuil
C8IM — HAWA CNIbHA BIONOBIOANbHICTNbY
(anen. «A More Secure World: Our Shared
Responsibility») [7]. Y miii JlomoBiai nok-

TpuHa «R2P» Habyna momanbiioro pos-
BUTKY SIK «HOpMa, 1o (opmyeTbes (3a-
POIKYETHCS)» (QHII. «emerging normy)
[7, c. 32, 66, 106]. Takox Oyir0 3armporno-
HOBAaHO HOBY OIlIHKY YHCIEHHUM BHKITH-
KaM, 3 SIKHMHU CTHKAOTCSI MUPHI MDKIEp-
JKaBHI BITHOCHHU Ta PEKOMEHJIAIIIT 010
HEOOX1THOCTI 3YCTpITH TaKi 6UKIUKU
ehekmusHUMUY KOLEeKMUGHUMU 3AX00aAMU
Oesnexu, omHAK HE OyJI0 TPUIUICHO Ha-
JISKHY yBary 0ararorpaHHOMY XapakTepy
ui€i TOKTpUHM Ta 11 peanbHii HOPMATHB-
Hil BaxkauBocTi [1, ¢. 161]. Ille omniero
BIXOI0 Ha IUISIXy (hOpMYBaHHS TOKTPUHU
«R2P» crama pomoBigs |eHepaapbHOTO
cekperapst OOH «/lyst 61nmb1moi cBoboan:
JI0 PO3BUTKY, O€3MEKH Ta IMpaB JOIUHU
s Beix» (awen. «In Larger Freedom:
Towards Development, Security and Hu-
man Rights for Ally) 2005 p., y skii
aKIeHT OyJI0 3MIIIEeHO i3 3aCTOCYBaHHS
CIUIM HAa TIOMEPEPKEHHS MIKHApPOIHHUX
KOH(JTIKTIB Ta aKTHBHE BHKOPUCTaHHS
MUPHHUX JAWTUIOMAaTHYHUX 3ac00iB IS iX
po3w’sizanns [8]. V uiit momnosiai ['eHcek
OOH Takox HaroJI0CuB, 10 3aCTOCYBaH-
Hd JTOKTpuHU «R2P» neBHOIO nepikaBoro
000B’s13k0B0O TIOTpedye 11 nonepednvozo
cxeaneHHs (npuiiHammsi) yiew oepoica-
eow [1,c. 161].

Lli nomoBimgi, y CBOIO 4Yepry, cTaiu
npeIMETOM po3Nsiy Ha BcecBiTHhOMY
camiti, sikmii BigGyscs y 2005 p. Moro
pesynbraru Oynu BukiaaeHi y Ilimcym-
KOBOMY JIOKYMEHTI (anen. World Summit
Outcome), sikuii Oya0 3aTBEPIKCHO Ha
60-ii cecii ['enepanbpaoi Acambiei (Pe3o-
morniero A OOH 60/1). Y mpoMy OKy-
MeHTi 191 roioBa geprkaBy 9u MPEACTAB-
HUK YpSIy OJHOTOJIOCHO ITiITPHMAIH
nokTpuHy «R2P», OCHOBHI MHONOKEHHS
skoi Oyno BigTBopeHo y mm. 138-139
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BKazaHoi Pe3omromii. 3rimHo 3 UMU TIO-
JIOKCHHSI OCHOBHUI 3MICT 3000B’s13aHHS
LIOZI0 3aXHCTY 3BOJUTHCS JI0 TAKOTO:

1) kKokHa JeprkaBa 3000B’s13aHa 3aXH-
IIaTH CBOE HACEIICHHS BiJl TCHOIHTY, BO-
€HHHX 3JIOYMHIB, €THIYHUX YHCTOK 1 3JI0-
YUHIB MMPOTH JHONsHOCTI. Lleit 000B’s130k
CIPUYMHSIE HEOOXIJHICTh 3armoOiraHHs
TAaKUM 3JI0YMHAM, Yy TOMY YHUCIi Tiady-
PIOBAHHIO J10 HUX, IIJISIXOM 3aCTOCYBaHHS
JIOPEYHUX 1 HEOOXIMHHUX 3axOmiB (aHe.
appropriate and necessary means). [ep-
’KaBM BU3HAIOTH CBOKO BIIIOBINAJIBHICTH
y LIbOMY 3B’SI3KY 1 AISITUMYTH BiAIIOBIIHO
JIO HeEi,

2) MDKHapoIHe CIiBTOBApUCTBO IIO-
BUHHE BXXUTH BIQIIOBIAHUX 3aXOIMIB JUIA
TOTO, MO0 cnpusmu i donomazamu oep-
Jicaeam 'y BUKOHAHHI IIbOTO OOOB’S3KY,
ta miagrpumard 3ycuwuii OOH mo crBo-
PEHHIO MOXKJIMBOCTEH paHHBOTO TOIepe-
TUKCHHS (anen. early warning capability).
MixHapogHe CITIBTOBAPUCTBO,  IFOTH
yepe3 OOH, 3000B’s13aHE TaKO)K BUKO-
PHUCTOBYBaTH BiAMOBIIHI IUIUIOMATHUYHI,
ryMaHiTapHi Ta iHIII MUpPHI 3aco0u Bif-
noBigHO 10 po3niniB VI 1 VIII Craryty
OOH pnsa Toro, mob CHpHUSTH 3aXUCTY
HAacCeJIeHHS BiJl BKa3aHWX BHUIIE THKKAX
3II0YUHIB, IO MOPYIIYIOTh (GYyHIaMEH-
TaJbHI MMpaBa JOINHY;

3) omHaK, SIKIIO JIEPIKaBI «16HO He 80a-
emvcsy (anen. manifestly failing) 30iu-
cHI08amu c80i 0008 ’s3KU U000 3aXUCHY
HaceneHHs 8i0 TEHOLUAY, BOEHHUX 31091~
HIB, €THIYHUX YHCTOK 1 3JIOYMHIB MPOTH
JIONSTHOCTI, 1 MUpHUX 3ac00i8, 3acmoco-
BAHUX MIJICHAPOOHOIO CHLTLHOMOI, 8UOA-
€MbCsL HEOOCMAMHBLO, MIYKHAPOIIHE CITiB-
TOBApPUCTBO ITOBUHHE BKUTH CBOEYACHUX
Ta PIITyYHX 3aX0iB, BKIIFOYAIOUYH 3aXO0/IH,
nependadeni masoto VII Craryty OOH,

y TOMY YHCJIi KOJEKTHBHE BHKOPHUCTOBY-
BaHHs CWJ, yHNOoBHOBaxeHUXx Panoro bes-
nekn OOH, 3 ypaxyBaHHSIM KOHKPETHHX
00CTaBWH 1 y CHiBIIpari 3 BiAIOBIIHU-
MU pETiOHAILHUMH oOprasizarismu [9].
TakuM YUHOM, SIK CTBEpKYIOTH IIpE/I-
CTaBHUKHU KOAiIii Ha 3aXUCT JOKTPUHU
«R2P», 11 pesomonisi 3akiaia OCHOBY
HOBOI IT00AJTBHOT «MOPAITBHOT YTOIN MIXK
KOXKHOIO JIEP’KaBOIO Ta KOYKHUM HapOJOM
manetny» [10].

Y nponosimi I'enceka OOH «Buxo-
HaHHS 3000B’S3aHHSI WIONO 3aXHUCTY»
(anen. «Implementing the responsibility
to protect»), SKy OyI0 TiATOTOBICHO
y 2009 p. 3 METOIO CIIPUSHHS PAKTUYHO-
My BIIPOBAIKEHHIO TOKTpUHU «R2P» Ta
PO3BUTKY BIAMOBITHUX ITOJNOXKEeHb [lifI-
cyMkoBoro gokymenta 2005 p., Bu3Haue-
HO TPU OCHOBHHUX «CTOBIWY (anen. pillar)
IMITJIEMEHTAITIi BiITOBITHOT TOKTPUHHU.

[lepuinii KOMIOHEHT — 1€ 30008 ’s-
3anna Oepicas w000 3axucmy. BoHo
HoJsArae 'y He3amepeyHoMy o0O0O0B’ 3Ky
JiepyKaBU 3aXUIIATH CBOE HACETICHHS — SIK
IPOMAJISH, TaK 1 HerpoMa/isiH (1HO3EMIIIB,
amaTpuIiB, ODKEHITB Ta iH.) — Bl Te€HO-
[Ty, BOEHHHUX 3JI0YMHIB, €THIYHUX YH-
CTOK Ta 3JIOYMHIB IPOTH JIOASHOCTI, a Ta-
KOX Bij migOyproBanHs 10 HuX. [Ipudomy
came 3axHCT Bija MiaOyproBaHHS Ma€ BH-
KITFOYHO BaYKJTMBE 3HAUEHHS JJIT PO3PO0-
KW ¢(DEeKTUBHUX 1 OTICPaTUBHUX CTpATETii
MOTIEPEKEHHS TAKUX TPyOHX MOPYIIEHb
npaB moaunu [11, c. 10-14].

Benukuui inmepec 3 mouku 30py 3a-
2aNIbHOI meopii npasa cMmano8ums NPUpo-
0a makux 30008 ’s3anb Oepoicasu. Yact-
KOBO Bi/MOBiZb HA II€ KIFOUOBE MMUTAHHSI
MicTUTBCsS y camomy [lincymkoBomy mo-
kymeHTi Camity (2005 p.) Ta Ha3Banii
Buiie Jlonosini ['enceka OOH (2009 p.).
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Tak, y Bxke 3raganomy 1. 138 Ilizcymxo-
BOMY JOKYMEHTI MICTHUTBCS Ba)KJIMBa 3a-
sIBa JIEPKaB PO Te, 1110 «BOHU BU3HAIOTh
CBOKO BIJIMOBIJAJIBHICTh MIOJI0 3aXHUCTY
1 TOTOBHICTH JIATH 3TiJHO 3 HEO». Bax-
JINBO IMIKPECIUTH, IO TaKUH 000B’ 130K
Ma€ He JIIIEe TOMITHYHUH, a i Fopuand-
HUi xapakrep. Y gonosini ['enceka OOH
i JIKPECITIOETRCS, 10 000B’SI30K JIepKaB
3axXUIaTH OCi0 BiJ MAacoBHX Ta rpyOux
MOPYILICHB ITPAB JIOIUHH, IKUH BOHHU ITiJI-
TBEPIWIIN, JISKHUTH TEperyciM Ta Tepe-
Ba)XHO Ha caMiii nepikasi. Lleit 000B’s130k
MTOXO/IUTH SIK 13 Camoi MPHUPOIH JISPIKaB-
HOTO CYBEPEHITeTy, TaK 1 3 TaKuX, IIO
ICHyBaJIM paHille # MpOJOBKYIOTh iCHY-
BaTH [OPUOUYHUX 30008 513aHb 0epiicas,
a He uule 8 CUIY HeuoOasHo 8UPoOLEeHOT
i suznanoi ookmpunu «R2P» [11, c. 8, 9].

JlokmagHo aHaNmi3yrouYd FOPUINIHUHN
Xapakrtep 3000B’s13aHb JIEPIKABH MO0 M0-
MEPE/KSHHST Ta MPOTUAIl BKa3aHUM 3J10-
gyuHam, JI. [TactyxoBa Ta A. Llyminenko
JIOBOISTh, 1110 TaKl 3000B’ I3aHHS BXKE CTa-
HOBJISITh «YaCTHHY MIKHApOIHOTO 3BHYa-
eBoro npasa» [1, c. 165]. bararocroponni
MIXKHapOJIHI JOTOBOPHU 3 IHUTaHb 3aXUCTY
[IPaB JIOJUHA TAKOX BU3HAYAIOTh «HO3U-
MUBHI 10pududHi 30008 13aHHA TEPKAB-
YYacHHIh IIOA0 3aXHWCTy iX HaCEJeHHS
BiJl CEpHO3HUX MOPYIICHb TPaB JIIOIMHY,
Ta CTOCOBHO BXHUTTS €()EKTHBHUX 3aXO0-
IiB 3a0€3MeUeHHs] TaKoro 3axucry» |1,
c. 167]. be3ymoBHO, 1€l Ba>KIMBHUHA BH-
CHOBOK TMOTpeOy€e CaMOCTIHHOTO JOCIIi-
JUKEHHS 3 TOYKH 30pYy IOPUINYHEX MTiCTaB
TakuX 3000B’s3aHb (TEPETIKYy BIAMOBiI-
HUX TIPaBOBUX AaKTiB), XapakTepy TaKHUX
3000B’s3aHb, a TAKOXK OCOOIMBOCTEH TX
IMIUIEMEHTAIlll Ha HAIllOHAJLHOMY PIBHI.

Ile migTBep/uKyE, 10 JOKTPUHA
«R2P» He pyiiHye 3araqbHUAX MPUHITUIIB

MDXXHApPOTHOTO Ta KOHCTHTYIIIHOTO TIpa-
Ba, a BUCTYTAE JIOTIYHUM MPOIOBKEHHIM
BKE YCTaJICHUX KOHLEMIIN Ta iCHyIOUuX
MDKHapOTHO-TIPAaBOBUX 3000B’s13aHb JIEp-
)kaB. Y 3B’S3Ky 3 UM HEOOXIJTHO TOp-
KHYTHCS TIpOoOJIeMH 11 CITiBBiTHOIICHHS
3 KOHIIEMINE€0 AEePKaBHOTO CyBEpeHiTe-
Ty. Y BITUM3HSIHIH Hayli CKJIAJIOCS pPO-
3yMIHHSI JEP)KAaBHOTO CYBEpPEHITETY SIK
CYKYITHOCTi CYBEpEHHHX MpaB JICPKaBH.
V Toii ke 4ac, sik crBepkye A. Opdopa
(A. Orford), noxtpuna «R2P» mpormonye
TIOTJISZT Ha CYBEPEHITET, Y MEXax SIKOTO
HOro BHU3HAYAJIBHOIO XapaKTEPUCTUKOIO
BUCTYyNAa€ 3IaTHICTh ACpKaBU 3ade3re-
YHUTHU 3aXUCT, & HE 3A1MCHEHHST KOHTPOIIO
HaJ| TIeBHOIO TepuTopiero [12, c. 990].

VY cBorw uepry @. [lenr (Deng), To-
rOYacHUU TPEACTaBHHUK | eHepaabHOro
cekperaps OOH 3 nurane BHYTPILIHBO
nepeMileHnx ocib, 1 HOro Koyern 3anpo-
MOHYBaJIM KOHIENITYaJIbHO HOBUH caMo-
CTIMHUN TiAXiZ, OCHOBY SIKOTO CKJIaJac
MOHATTS «CYBEpPEHITeT SIK 00O0B’ 30K
(BIAMIOBIMANBHICTR)» (aHel. «sovereignty
as responsibility») [13]. 3rigHO 3 KOH-
LENII0 CcygepeHimemy K GiON08Ii0ANb-
Hocmi JEp)KaBHUW CyBEpEHITeT BHUMa-
rae Bifl JepKaBH CYBOPOTO AOTPHUMaHHSI
3000B’s13aHb Tepen cBoiM HapomoM. lle-
pemyciM JiepikaBa Hece BiAMOBIIAIBHICTh
3a 3aXHMCT TPOMAJSIH BiJ HaHOLIBII >KOp-
cTokux Gopm HacwibeTBa [11, ¢. 6]. Taka
€BOJTFOIIIS TT1TXOTY IO PO3YMIHHS IEPKaB-
HOTO CYBEpEHITETY CTBOPIOE MTEPETYMOBH
JUTST BU3HAHHSI JIETITUMHOCTI BTpy4YaHHS
MDKHApOJHOTO CIIBTOBapUCTBA Yy pasi,
KOJIM JIeprKaBa 3JI0BKHBAE BIIACHUM CyBe-
PEHITETOM Ta He 3a0e3Meuye 3aXUCT CBOIX
TPOMaJISH BiJl MACOBHX Ta IpyOMX MOpy-
IICHb TPaB JIOAMHM, M0 MPHU3BOIATH 10
TSDKKUX HACHIJIKIB.
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Hpyruil KOMIOHEHT AOKTpUHU «R2P»
CTAHOBUTH MINCHAPOOHA O00NOMO24 Mma
Cmeopenns nomenyiany (auen. interna-
tional assistance and capacity-building).
Ileii KOMIIOHEHT IIOJIITAa€ B TOTOBHOCTI
MDKHApPOJTHOTO CIIIBTOBAPUCTBA CIPHSI-
TH JIep’kaBaM y BUKOHaHHI iX BiJIOBiJ-
HUX 3000B’s13aHb. BiH nparse mocuimTi
CHIBIpALIO JIepXKaB-WICHIB, periOHab-
HUX Ta CyOperioHaJbHUX yTBOPEHb, IPO-
MaJISTHCEKOTO CYCIIJIBCTBA 1 MPUBATHOTO
CEKTOpY, a TAKOX 3MIITHUTH IHCTHUTYIIIH-
HUH TIOTEHITia] Ta TIOPIBHSUIBbHI ITepeBaru
cucremu Opranizainii O0’eanannx Ha-
nid. 3ano0iraHHs MacoOBUM Ta TPyOUM
MOPYIICHHSIM TIpaB JIFOJMHHU, 3aCHOBaHE
Ha KOMITOHEHTaX OJMH 1 JiBa, € OJHIEI0
3 KITFOUOBUX CKJIAJIOBHX YCIHIIIHOI CTpa-
Terii BUKOHAHHS 3000B’s3aHb MO0 3a-
xucry [11,c. 9, 15-22].

Tperiii koMnoOHEHT NOKTpUHU «R2P»
CTAaHOBUTL «C60CUACHe [ piutyue pe-
azyeannsay (amen. timely and decisive
response). lleil KOMITOHEHT OXOILITIOE
00O0B’SI30K JIEP’KaB-WJICHIB BXKUTH KO-
JICKTUBHUX CBOEYACHMX 1 PIIyynx Aid
y THX BHIIaJ[KaX, KOJIU JICP>KaBa SIBHO BU-
SIBJISIETHCSI HECTIPOMOXKHOIO 3a0e31eunTH
3aXMCT BiJI MACOBUX BOWBCTB UM IHIIINX
rpyOuX TOpyIIeHb MpaB JOAMHA. KoM-
[IOHEHT TPH PO3YMIETHCS, SK TPABUIIO,
Jy’)e BY3bKO (mobmo came 6 acnekmi
minimapnoi inmepeenyii. — I X.). Xoda
MPHU 3Ba)KEHOMY, TIOCTAITHOMY Ta CBOE-
YacHOMY pearyBaHHI Moxe OyTu 3auis-
HUW IIUPOKUH CIEKTp 3aco0iB, sKi Ime-
pebyBatoTp y posnopsmpkenni OOH 1 i
naptHepiB. Taki 3aco0M BKJIFOUATh MUPHI
3axoau BianmoBiaHo j0 maBu VI Craryty
OOH, mpuMycoBi 3aX0au BiATOBIAHO 10
masu VII Craryry OOH Ta/abo y cmis-
Ipaili 3 perioHaJTbHUMHE 1 CyOperioHab-

HUMH YTBOPECHHSIMH BiATIOBIIHO 10 IV1aBU
VIII Craryty OOH. Ilponec Bu3HaueHHs
ONITUMAILHOTO BapiaHTa Jiif i Horo mpak-
THYHOI peaii3ailii MOBUHEH 3IiiCHIOBA-
THCS y TIOBHIM BIATOBITHOCTI JI0 TOJO-
JKeHb, NpuHUMMIB 1 et Craryty OOH.
VY nonosini ['ercexka OOH HarosmomryeTs-
cs1, mo 3rigHo 31 Craryrom OOH, 3axo-
mu BignoBigHO a0 posairy VII Craryty
OOH (T0o6TO TIPIMYCOBI 3aX0IN) MaOTh
OyTH 0008 'A3K080 cankyionosaHi Padorw
beznexu OOH [11, c. 9, 22-28].
KnroyoBUM JTOCSITHEHHSIM TOKTPUHHU
«R2P» € po3pobka cucteMu BUMOT, SKi
BUCYBAIOTBCS JIO 3aCTOCYBAHHS CHITH: TaK
3BaHI Kpumepit 8ilicbKo6oi inmepeenuyii.
Li xkpuTepii Oy0 3aMPOMIOHOBAHO y BXKE
3rajia”ii gonoBini MixkHapoaHOT KoMicii
3 1HTEpBEHLIl Ta JIEPKaBHOTO CyBEpEHi-
tery (ICISS) [5, c. 32-37] sk pe3ynbratr
3arajibHOCBITOBOIO HAYKOBOTO KOHCEHCY-
Cy LIOAO HPUILYCTHUMOCTI 3aCTOCYBaHHS
CHJIM Ha TEPUTOPIi CyBEepeHHHUX JepiKaB.
[Nepmmii i3 UUX KPUTEPIiB, SIKHH BH-
3HAETHCS «BIAMPABHUM MYHKTOMY» JUIS
3aCTOCYBaHHsI CWIIM, € TaK 3BaHa justa
causa, TOOTO «cnpaseonusa (006rpyH-
moeana) npuuuna» (anen. threshold
criteria. just cause) [5, c. 32]. Ines toro,
110 TyMaHiTapHa IHTEPBEHIsI MOBHHHA
MaTtu OOTPYHTOBaHY NPUYMHY, HE HOBA:
BOHA CSiTa€ KOPIHHAM Tparbs TomMmu AKBiH-
CBHKOTO, SIKMI BKa3yBaB, L0 CyCIiJIbCTBO,
IIO0 SIKOTO IIJIAHYETHCS 1HTEPBEHLIs,
MOBHHHE MaTH MEBHY (OpMy BHHH, a Ta-
KOXX JOKTPUHY ABIYCTHHA TIPO «CIIpa-
Be/MBY BiliHY». Crioyatky KOHIETIIis
iHTepBeHIii Oynma chpsiMOBaHa Ha IIO-
Tepe/DKEHHST KaHi0ai3My, 3roioM MiXk-
HapoJlHA CIHIJIILHOTAa BUCJIOBWJIA OLIBITY
CTypOOBaHICTh MPOOIEMOIO TCHOLHIY.
[TotiM 3’siBEIMCS MPONO3ULIl, WO 3a-
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CTOCYBaHHS 30pOi MacoBOI'O ypasKeHHS,
a TakoX TEPOPU3M MarOTh MOPOKYBaTU
3000B’s13aHHs 1m0J10 3axucty [14, c. 817,
818]. Hapemri, Takoo MPUIHHOIO, SIK yIKe
BKazyBaJiocs, OyJIo BU3HAHO 3aXHCT Hace-
JIEHHS BiJl TEHOITUY, BOEHHUX 3JI0YHHIB,
CTHIYHMX YMCTOK Ta 3JIOYMHIB IIPOTH JIIO-
JSIHOCTI, a TakoX BiA MigOyproBaHHS 10
aux. OTxe, 114 TOro moO BilicbKOBa 1H-
TepBEHIIis Oyia BUIIpaBAaHa, JIIOISIM Ma€e
OyTH 3aBIIaHO CEPHO3HOI Ta HEBUIIPABHOL
mkoau (abo Mae icHyBaTH 1i HEMHHYyYa
3arposa), y pe3yJbrari HaBMUCHUX i 13
OOKy Jiep>kaBH, a00 BiIMOBH YU HE3/1aT-
HOCTI JIep»KaBH MPOTHIISATH TaKUM (ak-
Tam, ad0 y CUTYallii TaKk 3BaHOi «HECIPO-
MOXKHO» nepikaBu (awnen. «failedy state).

Hpyruii kputepiii — 11e «ynosnosa ce-
nuil cyd’ekmy (awnen. «right authorityy).
Le#t xputepiii cTOCY€eTbCS MUTAHHS TPO
Te, SKHI OpraH Ma€e CaHKLiOHyBaTH (J10-
3BOJINTH) Oy/b-SIKY 1HTEPBEHIIIIO TaKOTO
pony. CTOCOBHO LBOIO BHU3HAYAJIBHOTO
kpuTepito KoMicis 3arpornonyBaia BU3Ha-
TH TAKUMH YIOBHOBaXEHUMH CYO €KTaMU
Tpu opranu: Pany besneku OOH, I'ene-
panbHy Acambnero OOH Ta perioHanbHI
opranizamii. [Ipuyomy came Pana besme-
ki OOH mae OyTH «TIepIIoro iHCTaHITI€fo,
KyaM HeoOxigHo 3BepTatuch». Onnak Ko-
MiCisl 3a3HaymiIa, 1O 3 ONIALY Ha IoIe-
PE/IHIO HECIIPOMOXKHICTh YU HeOa)KaHHS
Panu be3neku OOH BukoHATH POIB, SKOT
Bix Hel owiKyBasu, BifiCbKOBa IHTEPBEH-
1ist, cxBajieHa [ eHepansHOI0 AcaMOIeero
OOH 4w perioHaTbPHUMHU OpTraHi3aIlisiMHU,
Oyze MaTH «BHCOKHH piBEHb JETITUMHOC-
Ti» [5, ¢. 53, 54]. OcTaHHIMU MiCSALSIMU
Vkpaina Ha co0i Biguyna HECHPOMOXK-
Hicte Pamu besnexkn OOH yxBamuTu pe-
30JFOIIF0 MO0 TOZIN y Hamriii gepxasi
4yepe3 BHUMOry opHocraiiHocTi. OTxe,

skio Pana besnekun OOH Bigxumsie mpo-
MO3HLII0 ab0 HECIPOMOXKHA BUPIIIUTH
CHUTYaIIII0 IPOTSATOM PO3yMHOT0 yacy, ['e-
HepaJbHa AcaMOJIess MOYKE BUPIIITATH TTH-
TaHHg Mg yac HamssuyaiHol criermiaib-
HOI cecii B Mexax mpoueaypu «CIHaHHS
3apaau Mupy».

PerionanbHi 4u cyOperiHajabHI Op-
ra”izamii TakoX MOXXYTh MISTH B MEXKax
ix reorpadiduHOl IOPUCAMKINI 32 YMOBH
OTPUMAaHHS HUMHU TONIEPEIHBOI 3TO/IN BiJ
Pamu besneku OOH, abo 3 HacTymHUM
CaHKIIOHYBAaHHSM TakuX il 3 ii Ooky
(six e maso micte y JIioepii un Coeppa-
Jleone) [5, c. 53, 54]. Tak, O. Hazapo-
Ba TigKpeciroe, mo Ha cboromai OOH
nokiagae Ha €C, gxkuii Mae He JIHIIe
BITYyTTS BIiAMOBiZaNbHOCTI, a W (hiHAH-
COBY CIPOMOXKHICTh Ta MEXaHI3M JUJIs
MHUPOTBOPUOI JisUTLHOCTI, 0COONUBI HaIil
y 3B’SI3KY 3 peattizaiiero JoKTpruHU «R2Py»
[2, c. 167]. €BponapiaMeHT, y CBOIO yep-
Ty, OTHO3HAYHO BUCIIOBHUBCS Ha MiATPUM-
Ky TOKTpUHH «R2P%, BUPIIHB CIIPUATH ii
yTBepakeHHo B OOH, npattoBati B Ha-
npsiMi 3a0e3rieueHHs il yHiBepCaJIbHOCTI
SIK HEBIJ €MHOI CKJIaZOBOI KOJIEKTHBHOIL
Mozeni 6e3neku [15].

Tperiii KpuTepiii — 11e BUMOTA «HaIeMHC-
Hux Hamipiey (anen. «right intentiony).
Lle#t xputepiii o3Ha4yae, MO «IEPBUH-
HOIO METOIO IHTEpBEHII1 Mae OyTH TpH-
3yMHHEHHS a00 BiABEPHEHHS JIIOICHKUX
CTpaXJaHb, TOAI SIK TOBAJCHHS PEXKH-
My HE MO)Ke OyTH JIEriTHMHOIO METOIO
JUTSL 3aCTOCYBAaHHS JTOKTPWHH, IO PO3-
msgaeTees. Hanexxni Hamipu  Kpaime
3a0e3neuyIoThcs Y pasi mpoBeaeHHs Oa-
raToCTOPOHHIX Omepaiii, Mo SBHO Mif-
TPUMYIOTBCSI  PETiOHAIBHOI  TYMKOIO
(mo3wui€ro) Ta )kepTBaMu, KX Oe3roce-
PEIHBO CTOCYETHCA 1151 CUTYaIlis. YeTBep-
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THH KpUTEpil BIHCHKOBOI 1HTEPBEHIT —
i€ TaK 3BaHa «OCHAHHA HAlia (pecypc)»
(anen. last resort), sk 03HAYaE, 110 3a-
CTOCYBaHHS CHJIM Ma€ OyTH BUKOPHCTaHO
JIMIIIE KOJIM «BC1 JUIJIOMAaTHYHI Ta HEBIM-
CHKOBi 3ac0o0M TIOTIEpE/PKEHHS YU MHp-
HOTO BUPILICHHS! TYMaHITapHOI KpU3U»
Oyno Bukopucrano. lle He o3Hadae, IO
MiXKHapO/IHa CMIJIBHOTA MA€ CII0YaTKy BH-
KOPHUCTATH KOKHUHW OKPEMHN MOMIIMBUI
3aci0, a IeThCs mpo Te, M0 MAIOTh OyTH
PO3yMHI MiJICTaBH OYiKYBaTH, IO 33 BCIX
HasBHUX OOCTaBWH, SIKIIO Oyse 3fiiicHe-
HO cripoOy BXKUTH MEHIIIUX 3ac00iB, Taka
cripoba He Oyzie yCHINTHOTO.

[Tt xputepiit — 1ie «nponopuiiini
3acobuyn (anen. «proportional meansy).
[IpomopriifiHicTs € (yHIaMEHTaTEHIM
OpUHIHIIOM jus ad bellum (ipaBa BiiHN),
HOTO BKJIIOUEHHS JI0 IIOTO TEPerTiKy He
BUKJIMKA€E KOIHUX 3ayBakeHb. BiH o3Ha-
yae, 1m0 O0CSr, TPUBAJICTh Ta IHTCH-
CUBHICTh BIHCHKOBOI IHTEpPBEHIIii, sKa
IUTaHY€ThCS, MaroTh OyTH MiHIMAJIBHO
HeOOX1qHl JUIA TOCATHEHHS BU3HAYCHUX
uined 3axucty moneil. Hapemri ocran-
HIl KPUTEPIH — 1Ie «Po3ymMHi (00IpyHmo-
eani) nepcnekmueuy (anen. «reasonable
prospectsy). BiH o3Hauae, mo mae OyTu
OOTpYHTOBaHMM IIaHC Ha YCHIX Yy TIpH-
3yNMHEHHI a00 BiIBEpHEHHI JIOACHKUX
CTpaX/IaHb, SKUI BUIPABIAE BIHCHKOBY
iHTepBeHIio 5, c. 35-37; 14, c. 808].

[lpuHnMmoBa  BayKIMBICTH  JOTPH-
MaHHSI KPUTEPIiB JIETiITUMHOCTI BIHCHKO-
BOTO BTpYYaHHS OOyMOBHJIA TaK 3BaHy
Opa3WIbChKy IHIIIATHBY, B MeEXaxX SKOi
OyJI0 3amporOHOBAaHO KOHIEMIito «Bin-
MOBIJAJIGHICTh TIPU  3aXHCTi»  (aHIIL
«Responsibility While Protecting» a0o
«RwPy), 110 Ma€e pO3BUBATHUCH MMapaJIeiib-

HO 3 JOKTpuHOIO «R2P» Ta 3amobiratu ii
BUKOPHUCTAHHIO «HE 3a NPU3HAYCHHSIM»
[16]. Came yepe3 XBUITIOBaHHS CTOCOB-
HO BHUKOPUCTaHHSI HOKTpUHU «R2P» sk
«IMMOBOI 3aBICH ISl JOCSTHEHHS 1HIIHNX
ijeiy, HK 3aXUCT MpaB THX, XTO IThO-
ro motpedye, POCIWCHKI MPEACTaBHUKU
MDKHApOJIHOTO IpaBa 3 MEepeCTOPOror0
CTaBIISITBCS 10 L€l JOKTPUHM Ta Ha3UBa-
10Th 11 «pedpeliMiHroM» MOHATTS «IIPaBO
Ha BTpy4YaHHs» (TOOTO TyMaHITapHOI iH-
tepBeHiii) [17]. HatomicTh BiIMiHHICTB
mokTpuHU «R2P» Bim xoHmemii «ryma-
HITapHOT IHTEPBEHIIi» MEePIIOi TOJIOBUHU
XX cT. HalOLIBII MOBHO CHOPMYITIOBalia
aBcTpaiiiickka mocmmaunsg €. Meciaxem
(Eve Massingham). Y3aranpHiooun ix,
MOKHa CTBEPDKYBATH, 110 HE3BAXKAIOUU
Ha YMCJICHH] MUTaHHS, SIKi 3aJ]IMIIa€e JOK-
TpuHa «R2P», BoHa siBIIsIE COOO0IO BaXITH-
BUH KPOK yrnepea JUlsl Bciel MbKHApOJHOT
CHUJIBHOTH, aJKE YiTKO apTUKYJIOE ITiC-
HUW Ta IHTETPOBAHHMH MMIIXid O 3aXUCTY
HapPOJIiB BiJl MACOBHX 3BIpCTB (3JIOIISHB).
Bona ogHO3HAUHO MiATPUMYE BKHUTTS 3a-
XOJIiB, y TOMY YHCJi — 0OMeXeHe 3acTo-
CYBaHHS BIHCHKOBOI CHJIH, SIKa MOXE BPSI-
TYBaTH >KUTTA.

BiiicpkoBa iHTEpBEHIIs 3TiIHO 3 TOK-
TpuHOIO «R2P» Bimpi3Hse€ThCA BiA TO-
MEepeHIX apTUKYJSIii TyMaHiTapHOI
IHTEepBeHLii THM, 110: 1) 4iTKO BU3HA4Ya€e
KpHUTepii, Ha MICTaBi SIKUX YXBAITIOETHCS
pillIeHHsI PO IyMaHiTapHy 1HTEPBEHIIIIO;
2) TOBOIUTH, IO HECIIPOMOXKHICTD 3iH-
CHHUTH IHTEPBEHIIIO B OJHIN cUTyauil He
Moke OyTH BHKOPHCTAHO SIK BUIIPABJaH-
HS JJIS BIMOBH B IHTEpBEHIIii B iHIIIH
curyanii; 3) oOMeXye BHUKOPHUCTaHHS
CHJTH TIJISTXOM TYMaHITapHOI iHTEPBEHIIIl
CUTYyallisIMH peanbHOi BTpaTH OaraTbox
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JKUTTIB 200 ii odeBumHOI 3arpo3u. Came
TOMY ISl JJOKTPUHA HE MOXKE BUCTYIATH
SK 3aci0 mpocyBaHHS (agBOKarlii) TpaB
JIIOJIMHY, & € 3aXMCTOM IMPOTH HAWOLIBII
CEpUO3HUX IMOPYIICHh MIKHAPOIHOTO
rymMaHiTapHoro mpaa; 4) Hapemri, ii
cxBanenuss OOH mifgTBepKyeThes Jie-
ximapartismu Pagn besnexkn OOH, y sxux
BHU3HAETHCS, IO TCHOIWJ, BOEHHI 3JI0-
YUHU, CTHIYHI YUCTKHU Ta 3JIOYWHH POTH
JIIONISTHOCTI, SIKi BYMHIOIOTHCS B MeXkKax
KOpJIOHIB OJIHI€T Jiep)KaBU, CTAHOBIATH
HeOe3MneKy [UIsi MUpPY B yCbOMY CBITi [ 14,
c. 830].

TaxuM 9MHOM, BUKJIQICHI V IiH CTaTTi
BHCHOBKHM IIIOJI0 KOMIIOHEHTIB JIOKTpPH-
Hu «R2P», i 3MICTOBHOIO HAIIOBHEHHSI
Ta KpPUTEPIiiB JIETITUMHOTO BTpPy4YaHHS
JIO3BOJISIFOTH CTBEP/KYBATH, IO IS JIOK-
TpUHA TIPOIIOHY€E BUBAXEHI ¥ pO3yMHI
CTaHIapTH BUKOHAHHS JIEPKABOIO Ta
MI)KHapOJIHOIO CITUTLHOTOIO 3000B’sI3aHb
00 3aXUCTy BiJ TPyOHWX TMOpYIIEHb
IpaB JOIUHU. BOHA MEpeHOCUTh aKIICH-
TH caMe Ha NONnepeo0tceHHsi MACOBUX 3110~
OisiHb, a HE Ha BIJIBEPHEHHS iX HACIIJIKIB
HEOE3MEUYHUMH JIJII MUPHOTO HaCeJICHHS
3acobaMu; Ha OOOB’SI30K MIXKHAPOIHOT
CHUIBHOTH Ta BCIX 3alliKaBJIEHUX Kpa-
iH BciMa 3aco0aMu cnpusmu 0eporcasi
y BHKOHaHHI ii 00OB’SI3Ky IOAO 3aXHC-
Ty, @ HE CTBOPIOBATH IaTOBY CHUTYaIlilo,
sIKa TIPOBOKYE HECIIPOMOXHICTH JIepiKa-
BU TIPOBOJUTH Ha CBOIH TepuTOpii ak-
TUBHY TIOJIITUKY HAaJaro/KeHHS MHUPY Ta
cTabimpHOCTI. | OCHOBHE — 1T JJOKTpUHA
KaTeTOPUYHO BHKIIOYAE OyIb-SIKY MOXK-
JIUBICTh  MPUXOBAHOTO BUKOPHCTaHHS
OJTHIEI0 JiepkaBot0 (0e3 KOMHOT CaHKIIiT

3 0OKy YTOBHOBa)XEHUX CYO’€KTIB, PO
SIKi MIIJIOCS BHWIIE) MPOTH 1HIIOT AepiKa-
BU BIHCBHKOBOTO (hakTopa Iij MIHPMOIO
«3aXUCTy HACEJICHHS» BiJ ylAaBaHHUX 3a-
Ipo3 i3 METOI0 aHEKCil UyKHUX TEPUTOPiil.
Tomy Oymb-sKi CIIPOOH «IIPUCTOCYBATHY
noktpuny «R2P» no moniit y Kpumy, siki
MaloTh MiCl y cydacHOMY iH(OpMaIiii-
HOMY TipocTopi [18; 19], He BUTpUMYIOTH
KPUTUKH, aKe KOIHOIO 13 BHKIJIAJACHUX
KOMITOHEHTIB, KPHUTEpiiB 1 IMiacTaB IIs
peanizanii 3000B’s3aHHS MO0 3aXUCTY
He OyJio TOTpUMaHo.

Bapro okpemMo migKpecauTH, IO
MDKHApOIHA CIIILHOTA OMXHO3HAYHO Ta
OpsSMO HAarojiollye Ha TOMY, IO Oyab-
SIKe 3aCTOCYBaHHS BIMCHKOBOI CHJIH, SIKE
BiJl CAaMOTO IOYaTKy Iependadano iHmmi
LT, HIDK 3aXHUCT HACEJIEHHS Bl MaCOBUX
Ta rpyOuX MOPYLIEHb IpaB JIFOAUHH, 30-
Kpema, «3MiHy KOpJOHiB a00 MiATPUMKY
OKpEMHUX TPYIl CIIPOTHBY, SIKI BUMAarajiu
CaMOBH3HAUEHHS, HE MOXE BBa)KaTHUCS
BUTIPAaBIaHUM». A TI€BHI TEpUTOPIi, SIKi
Oynu BUMYIIIEHO OKYITOBaHi B pe3yibTaTi
BIICBKOBOI 1HTEPBEHLii, MalOTh OyTH TO-
BEpHEHI iX CyBEepeHHOMY BoJIoAapio, abo,
SKIIO LI€ HEMOXKIIMBO, KEpyBaTUCS IiJ
mangatom OOH [5, c. 35]. Takum um-
HOM, IIOAAJIbIINI PO3BUTOK T4 BU3HAHHS
IOKTpuHH «R2P» He TimbKu crnpusiTuMe
OipIT €()eKTHBHOMY BHKOHAHHIO CaMOIO
JIEpXKaBOI0 Ta MIKHAPOAHOIO CIIIBHO-
TOIO 3000B’SI3aHHS MO0 3aXHUCTy BiJl
MacOBHUX Ta I'PyOMX MOPYILEHb NPaB JIIO-
JMHHM, a i Ma€ CTaTH BaroMuM (pakropom
YTPUMaHHSA OKPEMHX AEpiKaB Bix mopy-
LICHHS! HOPM 1 IPUHIUITB MIKHAPOIHOTO
npasa.
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Xpucroa A. JloktpuHa «R2P»: o0si3aTejbcTBa rocyiapcTBa M Me:KIyHAPOTHOIO
€o00111ecTBA M0 3aLIUTe MPaB YeJoBeKa

B crarbe onpenesnsirorcsi OCHOBHBIE dTarbl (OPMHUPOBAHHUS JOKTPUHBI «00S3aTeIIbCTBA 110
3ammTe» («R2P»); aHanm3upyrorcsi ee TpH KIIFOYEBBIX KOMIIOHEHTa («00s3aTenbecTBa rocy-
JAPCTB T10 3aIIUTE», «MEXKITyHApOAHAs ITOMOIIb M CO3/1aHUE MOTCHIIMAIa», «CBOEBPEMEHHOE
U PEIIUTEIBHOE PEArnpOBaHIE» CO CTOPOHBI MEXKyHAPOJHOTO COOOIECTBA); a TAKXKE Tpebo-
BaHMs, KOTOPBIE MIPEABSIBISIOTCS K IPUMEHEHHUIO CHIIBI, T. €. KPUTEPUH BOCHHON HHTEPBEHIINH.

Kniouegvie cnosa: o0s3aTenseTBa IO 3alUTE, MACCOBBIE IPyOble HAapyIICHUS paB 4elio-
BEKa, TYMaHUTAPHAs! MHTEPBEHINS, KPUTEPUN BOSHHOTO BMEIIATENILCTBA, TOCYIapPCTBEHHbIN
CYBEPEHHTET.

Khrystova G. The «R2P» doctrine: responsibility of the states and international
community to protect human rights

The article is devoted to the doctrine of «responsibility to protect» (widely referred to as
«RtoP» or «R2P») that provides revised outlook on the so-called «right of humanitarian inter-
vention» and gives the new answer to the question of when, if ever, it is appropriate for states to
take coercive (in particular military) action, against another state for the purpose of protecting
people at risk in that other state.

The «R2P» doctrine was first elaborated in 2001 by the International Commission on In-
tervention and State Sovereignty (ICISS) led by G. Evans and M. Sahnoun. Under the view of
ICISS the responsibility to protect embraces three specific responsibilities: 1) the responsibility
to prevent: to address both the root causes and direct causes of internal conflict and other man-
made crises putting populations at risk; 2) the responsibility to react: to respond to situations
of compelling human need with appropriate measures, which may include coercive measures
like sanctions and international prosecution, and in extreme cases military intervention; 3) the
responsibility to rebuild, that includes post-intervention obligations: to provide full assistance
with recovery, reconstruction and reconciliation particularly after a military intervention.

The «R2P» doctrine received renewed emphasis in 2004 due to the Report «A More Secure
World: Our Shared Responsibility», developed by the High-Level Panel on Threats, Challeng-
es, and Change. The Panel stated that the «R2P» doctrine is an emerging norm that sovereignty
is not a right, but that states must protect their populations from mass atrocity crimes—namely
genocide, crimes against humanity, war crimes and ethnic cleansing. The international commu-
nity has a responsibility to assist the state to fulfill its primary responsibility. If the state mani-
festly fails to protect its citizens from the four above mass atrocities and peaceful measures
have failed, the international community has the responsibility to intervene through coercive
measures such as economic sanctions. Military intervention is considered as the last resort.

This concept was unanimously supported by 191 heads of state and government repre-
sentatives at the 2005 General Assembly World Summit (para. 138 and 139 of World Summit
Outcome). In 2009 the Secretary-General presents the report «Implementing the responsibility
to protect» that provides the three-pillar strategy of the «R2P» doctrine implementation: «the
protection responsibilities of the state», «international assistance and capacity-building» and
«timely and decisive response». The latest includes the acceptance of military intervention
for human protection purposes that must meet the criteria for military intervention. Six crite-
ria were identified for defining when a situation is appropriate for military intervention: right
authority, just cause, right intention, last resort, proportional means and reasonable prospects.

At the conclusions it’s stated that further development and recognition of the «R2P» doc-
trine will contribute to the fulfillment of the obligations of the state and international commu-
nity to protect the populations from mass atrocity crimes as well as it will keep the individual
state from violations of the norms and principles of international law.

Keywords: responsibility to protect, mass gross violations of human rights, humanitarian
intervention, criteria of military interference, state sovereignty.
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M. XAYCTOBA

ZoueHm Kageapu meopii Aeprcasu ma npasa
HauyionanbHozo opuguunozo yrisepcumemy
imeni Apocrasa Myapozo,

KaHAUZam 0puJUYHUX HAYK

YAK 340.11

ITpo6aemu xracudikanil npaBoBHX cHCTEM

VY cTarTi miIKpeCcIoeThCs, M0 HAasBHICTh 3arajlbHUX O3HAK Y PI3HUX MPABOBHX CHCTEMaXx
JIO3BOJISIE KJIACU(IKYBaTH iX a00 MOMUISATH MK COOOI0 3aJIC)KHO BiJl THX YM IHIIMX O3HAK Ha
okpeMi rpynu abo npasosi cim’i. [IpoanasnizoBaHo pi3HOMaHITHI KpuTepii Kiacudikarii, chop-
MYJIbOBaHI TEOPETHKAaMH IpaBa. 3alpOIOHOBAHO BHPI3HITH TOJOBHUH KPUTEPIH IOAO TH-
Imi3aii IpaBOBUX CHCTEM Ha MPaBoBi ciM’i (11€0J0TivHa CKIIAJI0Ba — MPABOBA CBIIOMICTH Ta
[paBoOBa KyJIbTypa CYCIILCTBA), Ha MiICTaBl YOr0 BUOKPEMJIEHO POMaHO-TepPMAHChKe i aHIIO-
aMepuKaHCKe MPaBo, a TAKOXK JIBI CAMOCTIHHI ciM’1 (THITH) PeNiTiifHOTO 1 TpaAUIIIITHOTO TIpaBa.

Knrouosi cnosa: mpaBoBa cucTeMa, MpaBoBa CiM’s, KIIACU(IKaIlisl, TUTIOJIOTis, HalliOHAIb-
Ha, HaTHAIlIOHAJIbHA, POMAaHO-TEpPMaHChKa IIPaBOBa CiM’ s, aHITI0-aMEPHUKAHCHKA CiM ST, peITirii-

Ha Ta TpaJuIiifHa MpaBoBi cimM 1.

[IpaBoBa KapTa Cyd4acHOTO CBITy €
JOCUTH CKJIQJIHUM HEOJHODPITHUM YyTBO-
pennsiM. Bona BinmoOpaxae wmicuepo3sra-
LIyBaHHS W OCOOJIHMBOCTI HAal[iOHAJIBHUX
MPaBOBUX CHUCTEM, XapaKTepU3YEThCS
BHCOKHM PIBHEM ITWHAMIYHOCTI, IEMOH-
CTPYIOYH OCHOBHI TTOJIITHKO-TIPABOBI 3Mi-
HU (YTBOPEHHS HOBUX HAI[lOHAJILHUX Mpa-
BOBHX CHCTEM, BIUIMB iHTErpamiiHux
rporieciB Tomio). CHpoueHuM € Mmiaxi,
KoJIH 11 BU3HAUYAIOTH JIMIIE SIK CYKYITHICTD
HaIllOHATHHUX IMPABOBUX CHCTEM, TOOTO
CHUCTEM yCiX icHyrounx nepxkas [1, c. 22].
[ 4

IcTopist hopmyBaHHS TPaBOBOT KAPTH CBi-
Ty J03BOJISIE 3MICHUTH IOPUIUYHY THIIO-
JIOTiI0 HAliOHAJBHUX MPABOBUX CHCTEM.
VY cydyacHOMY CBITI MO)KHAa BUOKPEMUTH:
Mo-TiepIe, HalioHaJIbHI MPaBOBi CHCTe-
MU €KOHOMIYHO PO3BHHEHHUX 1 JEMOKpa-
TUYHHUX KpaiH; MO-Ipyre, HaIliOHAIbHI
NPaBOBi CUCTEMH KpaiH, 10 PO3BUBAIOTH-
cs; TO-TpPEeTe, KOHBEpramiiHi mpaBoBi
CUCTEMH JIepXKaB, IO CKJIAJIHCS HarpH-
kiami 80-x — Ha movarky 90-x pp. XX cT.
1 3MIACHUIN MepeXia Bil aaMiHICTpaTHB-
HO-KOMaH/IHOI €KOHOMIKH JI0 €KOHOMIKH
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PHHKOBOI, TOMY iX II€ HA3WBAaKOTh MOCT-
COIlaliCTHYHUMH. Jl0 HUX Halexath 15
[IPaBOBUX CHUCTEM JiepkaB LleHTpanbHOI,
[MiBnenno-Cxinnoi €Bpomnu i kpainu bai-
Tii, a TakoXX 12 TPaBOBUX CHCTEM KpaiH
CH/I i mpaBoBa cuctema MoHTOMII.

OnHak OpUAWYHA THUTOJOTIS HAaIlio-
HaJbHHUX IPABOBHX CHUCTEM MOXE OyTH
noOyyioBaHa W Ha MiJCTaBl IUBLTI3AIiN-
HUX KpUTEpiiB. SIKIIO BpaxyBaTd BuUCH-
Hst A. To#HO1 mpo NoKanbHI # 0coONMBI
[UBiTI3aIlii, MOKHa BHOKPEMHTH THITH
MPaBOBUX IMBLMI3aIii. 3acTOCyBaBIIU
LUUBUTI3ALIAHY  THIIOJOTiI0  MPaBOBHX
cHCTeM, OTPUMYEMO LIUBLTI3aLIHHY IOpH-
IU4YHY reorpadiro, reHepanizipoBaHUMH
MiIpO3aiIaMU SIKOi € 3axigHa 1 cximgHa
MpaBOBI IHBLII3AMI, 5IKi, Y CBOIO 4epry,
MOXYTbH OyTH TOJIJICHI Ha OUTbIN APiOHI:
a) Ha eTalll JIOKaJIbHUX IMBiTI3alii — Ha
JABHBOETHIIETCHKY, BaBIIOHCHKY, JaB-
HBOIHJIYChKY, IEPCUIICHKY, TaBHOKUTAMN-
CBKY 1 aHTHYHY; 0) Ha eTari 0COOIMBHUX
LUBITI3aIii — Ha JAEKOCXiIHY TPaBOBY
(koHyiaHChKA A3is), iCllaMChKy TIipa-
BOBY, €BPOIEHCHKY 3axigHy i cximHy. Ha
Janekomy Cxofli TIpaBO OIIHIOETHCS SIK
JIPYTOPSAHUNA PEryisTOp CYCIIIbHUX Bijl-
HOCHH. B icmamchkoMy CBITI TIpaBo gapo-
BaHe monsaM Asutaxom y Kopawi, mpaBo
B €Bpomni — 1je MUCTEUTBO 100pa i crpa-
BEIJIMBOCTI.

VY 3B’s3Ky 13 UM BBaXKAEMO CIIpa-
BE/NIMBUM  3ayBaKeHHS  (DpaHIly3bKOTO
mocminauka P. JIexe, mo ropuandHa Kap-
Ta CBITY BHPI3HAETHCS HAA3BUYANHOIO
CKIamHicTIO [2, ¢. 105], sIKII0 BpaxoBy-
Baty, mo y XXI ct. o ckianay Opraniza-
it O0’enranux Hariii BXOOATh OJIM3BKO
200 mepxaB (wrienamum OOH crtanoMm Ha
2012 p. y cBiti € 194 He3anexHi KpaiHU
(i3 3araTpbHOBM3HAHUX JiepkaB nuine Ba-

THKaH HE € i1 YWICHOM), KOKHA 3 SIKUX Ma€
BJIaCHY HAIllOHAJIbHY IPaBOBY CHCTEMY
[3]. VY meskux 13 HUX ICHYIOTH IIE JEKiTb-
Ka Takux cructeM (sak y BemmkxoOpwuraHii
it Kanazi) abo HaBiTh JECATKH MTPABOBUX
cucreM (y Takux (enepaTHBHUX Jepxka-
Bax, sk, Hanpukian, CHIA i Pocis).

Ha moniTuyHiii KapTi CBiTY Takox ic-
HYIOTh HEBU3HaHI 200 9aCTKOBO BU3HAHI
nepkasu (TaitBans, [liBHiuauit Kimp ta
iH.). [lesiki TepuTOpii 3 MepexiTHUM PeKu-
MOM MOXYTh OyTH TUMYAcOBO 3aJIC:KHH-
MU BiJ[ IHIIKUX JepkaB a00 MI>KHAPOIHUX
oprasizariiii. 3apa3 y CBiTi HAPaXOBY€EThCS
omu3pko 20 HEcaMOCTIHHUX TEPUTOPIH,
10 TIepeOyBaroTh ITiJT 30BHIIIHIM yIpaB-
ninaaM Benuxoi bpuranii, CILIA, ®pan-
uii, HoBoi 3enannii. SIckpaBum npukia-
JIOM TEPUTOPIi 3 MEPEXiJHUM PEIKUMOM €
TlanecTHCchKa HaIiOHAJBEHA ABTOHOMIS,
sIKa PO3PAXOBYE 3100yTH B MaliOyTHHOMY
HE3aJIe)KHICTh 1 TOOY/yBaTH BIaCcHY Aep-
kKaBy. Ycl Taki TepUTOpii, HE3Ba)XKarouu
Ha BIJICYTHICTh CYBEpPEHITETY, TEX MArOTh
BJIACHI ITPABOBI CUCTEMH, sIKI MOXKHA BBa-
JKaTH KBa3iHAI[IOHAJILHUMH. A B HEIKHX
HaIllOHATBHUX MMPABOBHUX CHCTEMax iCHY-
I0Th CyOHaIliOHAJIbHI TPaBOBi CHCTEMH,
II0 MalOTh 3HA4YHY BHYTPIIIHIO aBTOHO-
Mito (mpumipoM, mpaBoBa cuctema Kge-
oexy B Kanani [muB.: 4, c. 38; 5, c. 39],
Hotnannaii y Benukiit bputanii, mrary
Jlyiziana Cnonydennx LlltaTiB AMepuku
[6,p.1,2]).

OxpiM HamioHaNIBHUX Ta (YHKIIOHY-
I04UX Y IX MeXKax, ajie SIKi MaroTh 3HAUHY
ABTOHOMIIO (TaK 3BaHUX CYOHaIliOHAJIb-
HUX TIPAaBOBUX CHCTEM) ICHYIOTH TaKOX
MIPAaBOBI CHCTEMH, Misl TKAX MOIITUPIOETh-
cs 3a MEXi TepuTopii OfHIEl nepKaBu.
Bonu mMoxyTp OyTH Ha3BaHi HaaHalio-
HanpHUMU. Cepejl HUX MepeayCiM CIIij

54 Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 2 (77) 2014



XAYCTOBA M. INpo6remu kracudgikanii npaBoBux cucrem

BHIUTATH TaK 3BaHI MDKICpPKaBHI MPaBo-
Bi CHCTEMH, 110 YTBOPIOIOTHCSI OKPEMHUMU
Jiep’KaBaMH 3T1THO 3 YKJIaICHUMH MiXKHa-
ponHuMHu yrogami [7, c. 123, 124]. Ilpu-
KJIaJIOM IIbOTO € TpaBoBa cucrtemMa €Bpo-
nieficekoro Coto3y, ilf mpuTamMaHHi BIacHa
CTPYKTypa 1 Jpkepena npasa, popmu mpa-
BOTBOPYOCTI 1 TIPaBO3acTOCYyBaHHS |8,
c. 22, 23], cienndivHi MEXaHI3MH 3aXHUC-
TY IOPUAXYHUX HOPM BiJ] MOXKJIHBHUX I10-
PYIIeHb, a TAKOXK MpaBoBa cucTema Pamu
€Bpornu Ta iH.

Kiracudikariiss mpaBoBHX CHCTEM Ha
HaLlOHAJILHI ¥ HaJHAI(IOHAJIFHI MAa€ CBO-
€10 METOI0 PO3KPUTH MPHUPOAY IHOTO
YTBOPEHHS, HE 3aMKHEHOTO B MEXax OJI-
Hiel gepkaBu. Ha mpaBoBiid KapTi cydac-
HOTO CBITy HEOOX1HO pO3PI3HATH IIPaBO-
Bl CUCTEMH HaIliOHAJIBHI (JI0 CKIIaJTy STKUX
MOXKYTh BXOJUTH CyOHaITIOHAIBHI) I HafI-
HaIliOHaNbHI (MDKHApPOAHI ¥ peliriiiHi),
10 ICHYIOTh, KOHKYPYIOTh MK 00010 [9,
c. 705] # mOTpUMYIOTHCSI MI>KHAPOIHOTO
MIPaBOTIOPSIKY.

[TpuywHE PI3HOMAHITHOCTI TPABOBHUX
CHCTEM MOJISITalOTh MEPUI 32 BCE B TOMY,
10 Ha 1X QOopMy 1 3MICT BIUIMBAIOTH 0€3-
MMOCEPEHhO ICTOPUYHI TpaAMIlii, YMOBU
BUHUKHEHHS 1 CTAHOBJICHHS KOHKPETHOT
Jep’KaBM 1 TMpaBa, a TaKOXK CHeIudika
ix esomiowii. I[IpaBoBi cucteMu MOXYTb
BUHHKATH ]I JI€I0 OJHUX ICTOPHUIHUX
YUHHHKIB, a BXe TpaHCHOpMYyBaTUCS i
BIUIMBOM IHIIMX, 1110 BIUTMHYJIM Ha XiJ{ iX
pO3BUTKY i pyHKITIOHYBaHHS. [IprMipom,
mpaBoBa cucrteMa SnoHii (hopmyBaachk
1 TpUBAJIMA Yac pO3BHUBANIACS IIiJ BILIH-
BOM KHTaWCHKHX MPABOBUX TPATUIIIH.

Omxe, 100 pI3HOMAHITHI MPaBOBI
CUCTEMH CTali OUIBII JOCTYITHUMH IS
HAyKOBOTO aHaJi3y Ta JJIsi BU3HAUCHHS

iX MicIsI cepeqt IHITNX MPaBOBUX CUCTEM,
13aCTOCOBYETBCS KiTacu(ikaiis.

Bignosigao 1o chopmMoBaHOTO y BIT-
YU3HSAHIA HAyKOBi JiTeparypi HOIIsmy
Ha MOHATTS «KJIacU]ikamis», BOHO PO3-
TIATAETHCS SIK CHCTEMa TOAUTY Oyib-
SIKMX OJTHOPIJTHHUX €JIEMEHTIB a00 MOHSTh
3a KJIacaMH4 ¥ BiJIiJIaMH Ha IIiJICTaB]l IEB-
HUX 3aranbHuX npuHnmmis [10, c. 54]. I3
JIOTiKO-(iTOCOPCHKUX TMO3MUIIIH  KJIacH-
¢bikamis € MmoauIoM MpeAMETIB Ha TIeBHI
KJIACH, SIKa TMPOBAIUTHCS B TaKUH CIOCIO,
10 KOYKHUH KJIac CTOCOBHO iHIITNX KJIACiB
TOCi/1a€ KOHKPETHO OKpeciene micte [11,
c. 157].

Cepen 4MCIEHHUX MPABOBUX CHCTEM,
IO ICHYIOTh y Cy4YacHOMY CBiTi, Oijb-
ITICTh 13 HUX MalOTh JOMIHYIOUI MOmiOHI
pucu. Lli cxoxkocTi, sIK TpaBUIIO, 3yMOB-
JICHI THMH CaMHMH a00 JTyxke OIH3bKUMU
MiX COOOI0 THUTIAMH CYCIIJIBCTB, 3aralib-
HUMH 200 MOAIOHUMHU ICTOPUYHUMH YMO-
BaMH PO3BUTKY COIlIyMY, 3aTaJIbHOIO0 a0o
MOJIOHOI0 pEJIiriero, a TaKoXkK IHITUMU
aHAJIOTIYHUMU 1M 00CTaBHHAMH.

HasiBHICTB 3arajgbHUX O3HAK Y Pi3HUX
MPaBOBHX CHCTEMax JO3BOJISIE KIIACH-
¢ikyBatu ix abo MOAIIATH MiX c0o00rO
3aJIe)KHO BiJI TUX YM I1HIIHX 3arajibHUX
O3HAaK Ha OKpemi Tpymnw, abo IpaBoOBi
ciM’i. Y HaykoBiil (SIK i B FOpUAMYHIN)
JiTeparypi MpaBoBi CIM’i pO3YMIIOTBCS
SIK CYKYITHOCTi HaIliOHAJIBHUX TPAaBOBUX
cuCcTeEM, 00’€qHAHMX CIIJILHICTIO HaM-
OLMBII BaXKIIMBUX PHUC, IO 1 BKa3yIOTh
Ha ixX cyTTeBy cxoxicth [12, c. 31] (Ha
CITUTBHICTH JPKEpes TpaBa, IepIl 3a BCe
MEHTAJIbHUX, CTUIBOBUX CTPYKTYp Ipa-
Ba i icTOpUYHY crernudiky ioro Gopmy-
BaHHs [13, c. 200], cTpyKTypy cucreMu
MpaBa, MPaBOBY KYJIBTYPY 1 MPaBOCBiIO-
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MICTb, IOPUIANYHY IOKTPUHY, IOPUAUYHY
TEXHIKY).

HeoOxinHicTh 1 BaXIMBIiCTh Kinacudi-
Kalii MpaBOBHX CHUCTEM BHKIIMKaHI MeEB-
HUMHU TpuunHamu. [lo-nepuie, cyto Ha-
YKOBHUMH, Ii3HABAJILHUMU W OCBITHIMH,
OCKLTBKH TITHOOKE ¥ pi3HOOIYHE TTi3HAHHS
MIPaBOBOI KapTH CBITY BUMArae He TUIbKU
11 3araJIbHOrO PO3MIIANY, 4 U BUBUEHHS 11
OKpEMHX YaCTHH, II0 MICTSTh Yy c00i mo-
ni6H1 mpaBoBi cuctemu. [lo-apyre, ix Ki1a-
cuikaris MOJETITye BU3HAUYCHHS MICIIS
i poni KOHKpPETHOI MpPaBOBOI CHCTEMHU
B CHCTEMI 3arajbHiii, 1a€ 3MOTy pOOHUTH
OOTIpyHTOBaHI TPOTHO3U IIOJNO ILISAXIiB
MOJAJBIIOTO PO3BUTKY SIK OKPEMHX IIpa-
BOBUX CHCTEM, TaK 1 IX CYyKyIHOCTI B Ii-
nomy. Ilo-Tpere, HerO NOCATAIOTHCS CYTO
MPaKTHYHI [l — YyHiQiKais YUHHOTO
3aKOHOJABCTBA M YIOCKOHAJCHHS Halio-
HaJIbHUX TpaBOBHUX cucteM [14, c. 290].
Knacudikamiss npaBoBuUX cHCTEM — IIe
IIpoIieC, IEPMAHEHTHO BIACTUBHUI IOpH-
JTUIHIA KOMITApaTHBICTHUIN 3 HaHTIEPITHX
THIB i1 3apomkerHs. OKpiM TOTO, TUTaH-
Hsl Kinacudikamii mpaBoBUX ciMed € of-
HUM 13 HalOUIbII AUCKYCIHHUX Y TOPIB-
HSUTBHOMY TIPaBO3HABCTBI.

Kiacudikariiss mpaBoBHX CHCTEM Ha
(hoHi IX CyKYIMHOCTI J03BOJIA€: a) OiNIbIT
mIMOOKO ¥ Pi3HOOIYHO JTOCHIKYBaTH
OKpEeMi ITPaBOBI CUCTEMH; 0) PO3KPUTHU iX
repeBaru W HeNONiKH, BUPOOUTH MpaK-
TUYHI PEKOMEHAAIIT Ta TIPOIMO3HIIii 010
X YaCTKOBOTO BJIOCKOHAJICHHS UM [IOBHO-
ro pehopmyBanss. Bona: a) cnpusie cBo-
€pigHOMY OOMiHY TOCBiIOM MiX Pi3HUMH
MPaBOBUMHU CUCTEMaMM UIOJ0 iX Hail-
OUTBII ONTHMaNBbHOI MOOYNOBU # (yHK-
[IOHYBaHHS; 0) CTBOPIOE TIEPEYMOBH TSI
3all03MYEHHS IHIIUMH CUCTEMaMM HOPM,
sIKi HaOibIlle BUTIpaBaau cede, MpHUH-

[UTIB Ta iHCTUTYTIB [ 15, ¢. 97-98]; B) mo-
JICTIIY€E OKPECJCHHS Miclisi W POJIi KOH-
KPETHOI MPaBOBOI CUCTEMH B 3arajibHii
CBITOBIH CHCTEMI; T) Ha/Ta€ 3MOTY pOOHUTH
OOTpYHTOBaHI MPOTHO3W CTOCOBHO TLIS-
XiB HOAAJIBLIOTO PO3BUTKY SIK OKPEMHUX
NPaBOBHX CHCTEM, TaK 1 iX CYKyNHOCTI
B LIIJIOMY; JT) cIpusie yHi]iKamii YHHHOTO
3aKOHOJIABCTBA M YIOCKOHAICHHIO HAIliO-
HaJBHUX TPaBOBHUX cucteM [14, c. 228].

TpamuuiiHO CKIaJHUM 3aJIMIIAETHCS
NUTaHHS BUOOPY KpHUTEpiiB Kiacuikamii
HallloHaJIbHUX TpaBoBUX cucteM. Lle no
1880 p. dhpaniy3bkuii topuct E. [1accon,
MalOyTh, OHUM i3 TIepIIHX y €Bpoti po3-
TISTHYB TIPOOJIeMy TPYITyBaHHS MTOMIOHUX
1o cyTi mpaBoBHX cucteM. Kepyrounch
HacaMmIiepesl TeHEeTHUYHUM O0a3ucoM Io-
OyJI0BH CIIUILHOT MPABOBHUX CUCTEM, BIH
3po0HB crpoOy iX MOy Ha TPU BEJH-
ki rpymu. llepmry crTaHOBISATH KpaiHw,
B SKUX HaWOINIbIIEe BHUSABISETHCS BIUIHB
pumcbkoro npasa (Itamis, PymyHis, [Top-
tyranisi, I'penis, Icnanis); apyry — aep-
JKaBH, JI€ PUMCHKUN BIUIMB HE3HAUYHM,
a TpaBo 3aCHOBAHE TIEPEBAYKHO HA 3BHYA-
sX 1 BapBapchkomy TipaBi (Anmiis, CkaH-
JMUHABCHKI Kpaiau, Pocis); TpeTio — mpa-
BOBI CciM’i, siki BBiOpanu B cebe piBHOIO
MipOIO 03HaKH PUMCHKOTO i T€pMaHChKO-
ro npasa (®panuis, LBeinapis, Himeu-
guHa) [16, p. 46].

Kepyrounch TuM camMHM  iCTOpPHKO-
IOPUIMYHUM KPUTEPiEM y HOLIYKY sKic-
HOI CIIPSIMOBAHOCTI CHOP1THEHOCTI CITiIb-
HOT TPAaBOBHUX CHCTEM, apreHTHHCHKHI
topuct E. Maprinec—Ilac BHOKpemHuB
YOTUPH TPYIH CIUIBHOT: a) BapBapCHKY,
IPaBOBOIO IUIAT(OPMOIO SIKOi BHUCTYyIaA-
I0Th HOPMH HaliOHAJBbHUX 3BHYAIB, Tak
3BaHuX BapBapcbkux mpasn (mpaBo AHT-
nii, LBenii Ta Hopgerii); 0) BapBapchbKo-
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poMaHchKy (mipaBo @pantii, Himeuunan
Ta ABCTpii); B) BapBapChKy-pOMaHO-Ka-
HoHiuHy (mpaBo Ilopryranii # Icnawnii);
I') pOMaHO-KaHOHIYHO-AEMOKPATHUHY
(mpaBo CHIA, Iseiiapii ta Pocii) [17,
p. 67].

Cama imes rpymnyBaHHS IIPaBOBHUX
CUCTEM Y IIpaBoBi cimM’1 OyJa migTpumMana
TeopeTrkamu npasa B 1900 p. Ha nepio-
My MiKHapOHOMY KOHTpeCci HOPiBHSIIb-
Horo mpasa B [lapwxki i mommupeHa Bxke
Ha mo4yaTky XX CT., YYaCHUKH SKOTO IIIe
HE MaJli YiTKOTO YSIBJICHHS NP0 METOAU
kiacuikarii mpaBOBUX CHCTEM. 3TiTHO
3 IX MmOrIsggaMu BHOKpPEMITIOBalIM (paH-
y3bKy, TE€pPMaHCBKY, aHTJIO-aMepHKaH-
CbKY, CIJIOB’SIHCBKY W MYCYJbMaHCBKY
mpaBoBi ciM’i. Y 1913 p. Cosze-Xanrw
3aIpONOHYBaB BUOKPEMHTH 3a €THOTpa-
(biYHMM NPUHLIMIIOM TaKi YOTHUPH TPYyIU
CHIJIBHOT: a) IHAOEBPONEHCHKY; 0) ceMiT-
CbKy (IIpelCTaBjICHY acipiiCbKUM, €ru-
METChbKUM Ta apado-MyCyJIbMaHChKUM
MPaBoOM); B) MOHTOJIBCHKY (KHUTailCBhKe
1 AMIOHChKE HAIlIOHAIBHE TPaB0); T) Mpa-
BO BapBapCbKUX HApoIiB (HETPUTSH-
CBbKHUX, IHJIOHE3IMCHLKUX, Mala31iChbKUX
Ta iHIKX 1eMeH). [Ipudomy iHmOEBpO-
MEeHCKy IMpaBOBY CiM’I0 BYEHHH 3aIpo-
[IOHYBaB TOMITUTH Ha MiATpyNH — Ha
IHAYCBbKY, 1paHCBKY, KEJIbTCHKY, I'PEKO-
JaTUHCBKY, TE€PMAHCBbKY, AaHIJIOCAKCOH-
CBKY U JIaTHHCBKO-CJIOB’ THCBKY. 3a HOTro
BUCJIOBaMH, <JTUIIIC Ti3HABIIM BHYTPIlI-
HI CBIT KOKHOi HApOIHOCTI, MOKHA
BHSIBUTH OCOOJIMBOCTI €BOJIIOIT TpaBay
[18, p. 89, 90].

3aciayroBye Ha yBary MO3HLIsS Npea-
CTaBHHMKa 3arajbpbHOro mpasa Jx. Bi-
rMopa, SKUil OJHHM 13 MepIInX 3poOuB
3arajibHy IaHOpaMy IPAaBOBUX CUCTEM.
Bin, sk i E. Jlam0epT, po3moainsB KoMria-

paTHBHE NPaBO HA TPU YACTHHU: IepIlia
OIIHCY€ CUCTEMY TPaBa, Ipyra — aHaji3ye
il MO3UTUBHI SKOCTI, TPETSI — BUBYAE PO3-
BUTOK TIPAaBOBHX iAel 1 cBiTy. YueHHi
LIMPOKO BUKOPUCTOBYBAB METOJ, SKHUH
Ha3BaB imocTpamiiiauM. Moro mpans
«[laHopamMa TIpaBOBHUX CHCTEM CBITY»
MICTUTh BEJMKHH iCTOPHUKO-IPaBOBUI
matepian [19, p. 132], ae aBTop 3BiB yci
ICHYIOUI TIpaBOBi cHCTeMH 110 16 OCHOB-
HUX, SIK-OT: €ECUIIETChKa, MECOTIOTAMChHKA,
iyneiicpka, KHTalChKa, 1HIYChKa, TPeIlb-
Ka, pUMCBKa, SIMOHCHbKA, MyCYyJIbMaHChKa,
KeJIbTChKA, CIJIOB’SIHCbKA, T'€PMaHChKa,
MOpPCBKa, IEPKOBHA, POMaHICTChKA, aHT-
nikaHcbka. CydacHa Bepcis kinacudika-
mii /[x. Birmopa BKJIIoYae 1m’sTh IpaBo-
BUX YIpyHOBaHb 1 Ha iX MiJACTaBi Pi3HUX
MiXK COOOI0 KYJIBTYpPHUX KOMIIOHEHTIB,
a came NpaBO: NPUMITHBHHMX HapoOIiB,
JaBHE, MBHIYHO-aMEPUKaHChKe, Peiriii-
HUX CHCTEM 1 HapOIiB CEMIiTO-XaMiTChKOL
cim’1 moB. O3HaAOMUBIINCE 13 Kiacupi-
Kalli€el0 I[bOT0 HAYKOBIS, BiaMi4aeMo,
10 BiH 3MIlIye€ CHHXPOHHHM 1 JiaxpoH-
HUI acleKkTH MPaBOBUX CUCTEM, 1 LIO
BOHA BiJI3€pKAJIIO€ HaMaraHHs IPOCTO-
TH y CKJIQJIHOMY CBITi, IKa TaKoX Oe3Ha-
niiiHa, AK 1 HeoOxigHa [19, p. 127].
OTxe, y TONIyKax BigMOBiIHOI TH-
MOJIOTii MPaBOBHX CHCTEM BUCYBAIOTHCS
pizHI KpuTepii ix kmacudikarmii. Y Kom-
MAPaTUBICTHII ChOTOJICHHS HE ICHYE Ol
HOCTaHOT TyMKH PO ICHYIOYl OCHOBHI
npaBoBi ciM’i. I{e mosCHI0EThCS THM, 1110
3a OCHOBY Kiacudikaiii ocTaHHix Oe-
PYTBhCS pi3HI KpUTEpii, 1 MO MPaKTUIHO
B KO)KHOTO KOMIapaTUBICTa B HasBHOCTI
BJIaCHA Teopis mpo Hei. SIK cripaBeTHBO
i3 bOTO MPHUBOLY 3a3HAYMB CBOTO Hacy
¢paniyspkuit opuct P. Poabep, «knacu-
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(hikamiii icHye MaiKe CTITBKH K, CKITBKH
i komnapatusictiy [20, p. 43].

VY npyriii monoBuHi XX CT. HAHOLIb-
LIOTO MOUIMPEHHSI HaOy/ I JBa TOJOBHUX
HanpsiMu  kiacudikamii MpaBOBUX CHC-
teM. [leprmmii po3kputo P. JlaBimom, skwit
3alpoOITOHYBaB i€I0 TPUXOTOMIii — BH-
OKpEMJICHHS TPHOX OCHOBHHUX ITPABOBHX
ciMell — pOMaHO-TepMaHChKO1, 3arajJbHOT
W COLIaJiCTUYHOI Ha MiJCTaBl JIBOX KpHU-
TepiiB — IOPUANYHOI TEXHIKH ¥ OIHAKO-
BHUX (DITOCOPCHKHX, TMOMITHIHUX Ta €KO-
HOMIYHUX MPUHIMITIB. YCi iHII TpaBOBi
CHCTEMH BYCHHH 00’ €JJHAB ITiJi YMOBHOIO
Ha3BOIO «IHIII BUU CYCIIJILHOTO YCTPOIO
Ta MpaBay, Cepell SIKUX PO3TIISAaTI0Cs My-
CYJIbMaHCBKe, 1HIyChKe H 1HAIIChKe Tpa-
BO, a TAaKOX IMPaBOBI CUCTEMH KpaiH Ad-
puku i lanexoro Cxony [21, c. 25]. IIpn
LBOMY BYEHHH MiAKpecmoe: <«SIKkuMu
He Oynu O 3HAYYHIIMMU i ciM’1 1 siKoto ©
IIUPOKOIO HEe Oyia cdepa TX MommpeHHs,
HUMH He OOMEXY€ThCsl BECh Cy4acHMH
ropuanyHuii cBiT. [lopsn 3 ycTaHoBKaMmu,
SIKi BiJI3€pKaJIOIOTh 11 ciM’i, abo B 1O-
€IHaHHI 3 HUMHU B OaraTbox KpaiHax ma-
HYIOTb IHIII MiJXOAM JI0 OpPTaHi3arii uT-
TS cycninbeTBa [21, c. 27].

Hpyruii  HampsiM  MOpelCcTaBIeHO
K. Ilpaiireprom, siKMil [TOIOBHUB pPO3-
poOiieHy Ha MiJICTaBi TeHealorivyHo-ic-
TOPUYHOTO MOJYCy Kiacudikamito Ap-
MaHxoHa, Houspjie 1 Bonb(ha, ockinbku 1i
ABTOPH BIIMOBUJIUCS BiJl BHKOPHUCTAHHS
yciX 30BHIMHIX KpuTepiiB [22, p. 76].
Y4eHnil HaroJocwB, IO «pallioHAIb-
Ha Kiacudikamis Cy4yacHHUX IPaBOBUX
cucTeM MOTpeOye BHBYECHHS iX 3MICTY»
[23, c. 103], i 3anpononyBaB y 60-x pp.
XX ¢T. BUKOPUCTOBYBATH SK KPHUTEPIiif
KacupiKalii TOHATTS «IPABOBUH CTHIIbY,
10 CKJIAJA€THCA 3 T IThOX YNHHUKIB (110

CyTi, KpuTepiiB kiacudikaiii), SK-OT:
a) MOXO/DKEHHSI W EBOJIOLIS MPaBOBUX
cucreM; 0) CBOEPIOHICTH IOPHIMYHOIO
MUCIICHHS; B) CIEUU(IUHICTh MPaBOBUX
IHCTUTYTIB; T) TpUpOJA JDKEepes MpaBa
1 Crmoco0u X TIyMadeHHS; 1) 11e0I0Tid-
Hi YMHHUKHA. Y HaHOUIBII 3aBEpIICHOMY
BUTJISAII LSl KOHIEMIIis OyJia BiqoOpakeHa
y cinpHiM npani K. LBaiirepra it X. Ker-
na «BBeneHne B cpaBHUTENBHOE MPaBO-
BejIeHUE B cdepe YacTHOTO TIpaBay, sKa
mobaunna cBiT y 1971 p. Llg Garara 3a
3MiCTOM JBOTOMHA po0OOTa 3aCHOBaHA Ha
CHUCTEMAaTUYHOMY BHKJIQACHHI (aKkTH-
HOT'O Martepiaiy BHACIIJIOK 4oro Hadyna
ITUPOKOT MOMyIAPHOCTI y CBiTi. Ii aBTOpH
PO3pI3HSIM BiCIM TPaBOBUX CiMei: po-
MaHCBKY, T€PMAHCbKY, aHIJIO-aMEpPHKaH-
CbKYy, COLIaNiCTUYHY, CKaHIMHABCHKY,
JAJIEKOCX1JIHY, 1CIaMCBhKy M 1HIYCBKY
[23,c. 117].

3a3HaunMo, 1o o0uBi Kiacudikaii
(sx HAHOLTBII 3arayibHa TPUUJICHHA, TaK
1 OUTBII IeTaabHA) € KOPUCHUMH, MAOTh
npaBo Ha icHyBaHH. [IpoTe xonHa 3 TH-
[OJIOTIM HE € JOCKOHAI0I0, 00 BCl BOHHU
€ HEMOBHHMH, TOMY IO HE OXOIUIIO-
I0Th yCIX TPAaBOBUX CHUCTeM. Y HaBeJe-
HUX KiacuQikarmisx TopyIlIeHa Jorika,
OCKIUIBKM HE MOXHA PO3IIISAaTH OKpeMi
peniriiiHi cucteMu (Hampukiazi, MyCyiib-
MaHCBKE MPaBo) SIK MPaBOBi CiM’i, TOMY
10 BOHH HE MOETHYIOTh Y CBOEMY CKIIaJli
pi3HI IPaBOBI CUCTEMHU.

OTxe, CKIQIHICTh TTPaBOBOI KiIacudi-
KaIlii [oJisirae He TUIBKY B Oe3MexHil 0a-
raTOMaHITHOCTI HaIlIOHAILHUX MTPaBOBUX
CHCTEM, i Yy TOMy, II0 HEPIBHOMIpPHICTh
COLIAJILHOTO W ICTOPUYHOTO PO3BUTKY
3YMOBITIOE€ MOKITUBICTh iICHYBaHHS Ha OJI-
HOMY CHHXPOHHOMY 3pi3i pi3HUX cTajiil
MPaBOBOI'O PO3BUTKY. Y 3B’S3KYy i3 IIUM
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KOXXHA TIPaBOBa CiM’S Ma€ PO3TIISIIATUCS
Ha (oHi i1 icTopuyHOTrO PO3BUTKY. Tomy
Mae pamiro P. Jlexxe, komm Bkasye, IO
knacudikallis IUX CHCTEM TNOBHHHA 3a-
CHOBYBATHUCSI HE TUIBKU Ha KPUTEPIi TeX-
HIYHOMY (TIPUAHSITTS MPABOBHX pillleHb
y cucTeMaXx, siIKi HAMararoTbcs 00’ €IHATH
B OJIHY CIM’I0, Ma€ 3aCHOBYBATHCS Ha
OJIHAKOBIN IOPUIWYHIA TeXHili) u ife-
OJIOTIYHOMY (TIpaBOBI CHCTEMH OJHi€l
ciM’1T TIOBHHHI OXOIUTFOBATHUCH OJIHIEIO
KOHIICTII[I€I0 MIPaBa), a i Ha ICTOPUYHOMY
U COIIOJOTIYHOMY KPHUTEPisX (CHCTEMH
JepKaB, sIKi He MAIOTh CIPABXKHIX MPaBO-
BHX TPAANILIN, HE MOXKYTh OyTH 00’ € THAH]
B OJHY CIM’I0 3 THMH JepXKaBaMH, Je
paBo e(peKTUBHO (PYHKIIIOHYE MIPOTITOM
TPHUBAJIOTO YaCy 1 CIIPUIMAETHCS K BakK-
JIMBa CoOliajbHa MiHHICTB). HeobximHo
BHKOPHCTAaHHS HAayKOBHX JOPOOOK Tpa-
Ba, comioorii ¥ mositomnorii. [IpuHIm-
MOBA CBOEPITHICTh YKa3aHOT KOHCTPYKIiT
[OJIATAaE B TOMY, IO BYEHHM 3aIpOIO-
HOBAHO TIOJIIJI MPABOBUX CHUCTEM Ha JBI
TPYIH: B OJIHY 3 HUX BiH BKIIOUAE CiM’1,
IO MOEJHYIOTh CHCTEMH i3 3araJlbHUMH
O3HaKaMH B TEXHIYHOMY, 1/I€0JIOTIYHO-
My ¥ COIOJOTIYHOMY acrleKkTax; Jpyra
MpeacTaBieHa aBTOPOM pIZHUMH Tpy-
aMi TPaBOBUX CHCTEM, 00’ €IHAHUX
y CTabiIbHY CIIIBHOTY Ha MiJACTaBi Ti€i
gy 1HMIO1 imeonoriyaoi miatdopmu. o
nepioi rpymnu npaBoBux cucreM P. Jlexe
BIZTHOCHTH CHCTEMY POMaHO-T€PMaHCHKY
W CHUCTeMy 3arajbHOTO TIpaBa [0 JPY-
roi — MycyJlbMaHChbKe U 1HIyChbKE TIPaBO
[2, c. 105].

o x Touky 30py MiATpUMYE W
M. M. MapueHnko, BKa3ylouu Ha TOTpedy
BpaxyBaHHS TMOJITUYHUX, 1€0JIOTIYHHX,
a TOJIOBHE — KYJIbTYpPHUX YMHHHKIB. BiH

BHUpPI3HIE HAWOUIBIN TIOMIUPEHI W Ha-
BIUIMBOBIIL 3 ICHYIOUMX IPaBOBi CiM’i:
POMaHO-TEPMAHCBKY, aHTJIOCAKCOHCHKY
(abo cucTemy 3araibpHOTO TpaBa), MPaBo-
Bl CUCTEMHU COLIQIICTUYHHUX 1 MOCTCOL-
ATICTUYIHHUX KpaiH, iymelcbke H MyCyIb-
MaHChKe npaBo. HaykoBelp miIKpecroe,
I0 B Cy4acHOMY JKHUTTI W y peajbHil
JHACHOCTI Hemae W He Moxe OyTh 3a-
BepLICHOT MpaBoBoi a00 Oyab-sKOoi 1HIIOT
kiacudikarii i mo Oyab-sKa BUOKpEMIIC-
Ha [IpaBoBa CiM’si HEMUHYYE MaTHUMe Bij-
HOCHHI xapakrep [14, c. 309].

binemr nmeranpHa Kimacuikamis, 3a-
CHOBaHa Ha 1J1€0JIOTO-peliriiHoMy 0Oa-
3uci, mpencraBieHa K. OcakBe. Ha
nepuioMy piBHI JAMXOTOMIYHOI Makpo-
kiacudikarii BiH IOIIJISE TPaBOBI CUCTE-
MU Ha JBa BEIUKUX OJIOKH — peliriiHui
1 Hepemiridauid. 1o peniriiHuX mpaBoBUX
CHUCTEM BiH BiJIHOCHTBH: MYCYJIbMaHCHKE
(icmamcbke) mpaBo; €Bpeicbke (iynei-
CbKe); KaHOHIYHE TIPaBO KATOJIUIIBKOL
uepkBu i ingyceke. pyruii Oi0ok Ma-
Kpoxsacugikamii (HepemiriiiHi mpaBoBi
CHUCTEMH) 32 KPUTEPIEM MPABOPO3YMIHHS
W poJITIO TIpaBa B CYCITUIBCTBI, HA TyMKY
BYEHOI'0, CJIiJi IMOAUISTH Ha 3axijHi, He-
3axigHi i KBa3i3axiJHi MPaBOBi CUCTEMH.
Bignosignao X 3aximHuii 6JIOK MpeacTaB-
JICHO TIPaBOM POMAaHO-T€PMaHChKUM, aH-
TJI0-aMEPUKAHCHKUM 1 CKaH/IMHABCHKUM;
HE3aX1IHUN — MiBAEHHO-CXIJIHUM, a3lat-
CBKUM Ta a(pUKaHCHKUM MPaBOM, KBa-
3izaxigauit — comiamictuaanM (Kuraii,
Jlaoc, Kamnyuis, KHJIP, Ky6a, Anromna,
Ediomiss, Mo3zam0ik) [24, c. 34-37].

Ha nymky B. Jladitcekoro, y pamkax
0araTrb0X CIIIBHOT BUOKPEMITIOIOTH CiM’1
MIPaBOBUX CHCTEM, 00 €THAHWUX 3arajb-
HUMH HallOHaJbHUMU U 1CTOPUYHUMHU
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KOPEHSIMH, CIIUTbHUMH IUIAMH, CTPYK-
TypHO-(QYHKIIOHAIbHUMH 1 CTUIbOBUMH
ocobOmmBoCTSIMH TipaBa. lle HacTymHa Ji-
Hisl pO3JIOMY IPABOBOTO MPOCTOPY CBITY.
Tak, y crliIbHOTI XpUCTUSTHCBKOT TpaANIIiT
IIpaBa MO>KHA BUOKPEMHTH CiM’1 pOMaHo-
repMaHChKOro (a00 KOHTHHEHTAIBHOTO),
AHTJIOCAKCOHCHKOTO (abo 3arajapHOTO),
CKaHJIMHABCHKOTO, JIATHHOAMEPUKAHCH-
KOro 1 cmoB’sHCBKOTO TmpaBa. Octan-
Hi CIIJTBHOTH TPAaBOBUX CHCTEM [iIOTh
y MeXKax JIepXkaB, Y SKUX BOHHU IEPBICHO
BHHUKIIU: 1HIyCbKe — B [H11, KOH(YIiaH-
cbke — B Kurai, cuaTOicTChKE — B SMOHI,
iyneiiceke — B I3paini. Sk BBaXkae mpas-
HUK, BIJHECEHHsS HAaliOHAJIBbHOI MpPaBO-
BOIi CHCTEMH J0 Ti€i Y I1HIIOI CIILHOTH,
CiM’1 UM TPYIIN 3aJIEXKHUTh Bif TOTO, SIKUI
13 YMHHUKIB a00 siKa X CYKyIHICTh mepe-
Baxae [25, ¢. 105-106].

B. M. CuHIOKOB NPOIIOHYE BIIACHI 10-
IJISITA HA OCHOBHI TIpaBoBi CiM’1 cydac-
HOCTI, BPaXOBYIOUH TP LIbOMY Xapakrep
iCTOpUYHOI TpaAMLii MPaBOBOi CiM’1, CTH-
JIT0, BHPAXKECHOTO y CIEIHMIIl IOpHIId-
HUX, JyXOBHHUX (pemniris, eruka Ta iH.)
1 KyIpTypHO-icTOpruHUX pKepen. Cepen
OCHOBHMX IPaBOBUX TPAAMLIHA BiH BH-
OKPEMITIOE: 3arajbHe (QHTJIOCAKCOHCHKE)
[IPaBO, POMAHO-TEPMAHCBKY IIPaBOBY
CiM 10, TpaAMLIIHY IPABOBY CUCTEMY, 10~
OyZoBaHy Ha 3BHYA€BOMY TIpaBi, H pedi-
TiiiHI IpaBoOBi cuCcTeMU (MYCYIbMaHChKE,
1H/IyCBbKE MPaB0), a TaKOXK CIIOB’SHCHKY
MIPaBOBY CiM O SIK CAMOCTIHHY TUIKY TIpa-
BOBOI IIMB1JTi3alli], 10 BUHUKJIA Y 3B’ A3KY
3 PO3MaJ0M CBITOBOI COIIaJliCTUIHOI CHC-
TeMU 31 30EpeXEHHSM COIIaTICTUIHOTO
THUITy [IpaBa B HU3III JIEPKaB, TNTUOOKUMH
3MiHAMH B 1X CYCIIUTEHO-TIOJITHYHOMY
naal 3 HAOYTTSM BIJIHOCHOI HOBU3HH,

a TOMy ToTpedy€e T0IaTKOBOTO OOTPYHTY-
BanH# [13, c. 202-207].

T. B. Kamranina miakpecitoe, o cim’ st
npasa (abo mpaBoBa cHCTEMa CBITY) — 1LI€
rpyrna HallioHAJIBHUX CHCTEM TpaBa, IIo
MalOTh MTOJII0HI 03HAKH, TOJIOBHOKO 3 STKUX
€ ¢dopma ocranHboro. OKpiM LBOTO, SIK
yKa3y€e BOHA, NMPH BHOKPEMJICHHI CiMei
npaBa MarOTh BPaxOBYBaTHCS MPHUHIMIIN
1 CTpyKTypa IpaBa, MMpaBoOBa KYJIbTYpa,
Tpaauuii npasa Ta iH. [IpuHuunm npasa,
BBA)KA€ IOCIIIHMIL, — OHA 3 HEOOXij-
HUX XapaKTepUCTHK OyIb-SKOi MPaBOBOL
ciM’i. YpaxoBylouu Ha3BaHi KpHTeEpii,
BOHA BHOKPEMITIOE TaKi TPaBOBi CiM '1:

1. CimM’st 3BHYA€BOTO TpaBa, sSiKa OXOIl-
o€ iepxkaBu  AQPUKaHCHKOTO KOHTH-
HeHTy. [i TONOBHMMHM HNPUHIUIAMH €
Taki: a) 000B’ 30K BaXXIIUBIIIE 3a TPaBO;
0) KOJICKTHRBI3M, TTIEMEHHA COJITapHICTh;
B) BiICYTHICTb MOHSTTS «IpUBaTHA BJIac-
HICTB»; T) Y3TO/KEHICTh, MPUMHUPEHHS;
Jl) TPUHIUI HEPO3PUBHOCTI Marepiaib-
HOTO MpaBa i MpoLenypH Ta iH.

2. CiM’ss MyCyIbMaHCHKOTO IIpaBa,
KyIl BXOHSTh apabcbka ciM’sl mpasa,
icTaMCchKe ¥ MyCylmbMaHChKe TIpaBo. Bin-
noBijHa il TpaBOBa iJEOJIOTIS TOJISTae
y TPUHIMIAX MYCYJIbMaHCBKOTO TIpaBa,
IO OXOIUTIOIOTH: @) TPUHIAIT BIYHOCTI
nrapiaty; 0) IPUHIXI HE3MIHHOCTI IIapi-
aTy; B) IPUHIINAII YHIBEPCAITLHOCTI Ta BEP-
XOBEHCTBO LIapiary; I') IPUHLMUI PiBHOCTI
(3aCTOCOBYETBCS TIJIBKH JI0 IPABOBIPHUX,
NPUYOMY L€ CTOCYETHCS TiJIBKH YOJIOBi-
KiB) Ta iH.

3. CiM’s 3aTa;IbHOTO TIPaBa, sIKa 3aCHO-
BaHa Ha panioHaibHUX 3acagax. Ocob-
JUBOCTSAMMU 1i IPUHIUIIB € TaKi: a) 3aKOH
CTa€ 3aKOHOM TINBKH MICNA IPYHTOBHOT
anpoOarlii HOro CcymaoBOK TNPaKTHKOI;
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0) BOHM MarOTh pEryiiolode 3HAYCHHS:
TIIbKH BIIOMBAIOYHCH Y CYIOBHX pilllcH-
HSX; B) TOJIOBHUM € IPUHIMII CIIPaBEl-
JIUBOCTI, CYTHICTb SIKOTO 3BOAMUTHCS [0
BCTAHOBJICHHSI CKBIBAJICHTY ITOKapaHHS
BYMHEHOMY; T) BiJIOBITaNbHICTh 32 BH-
HY 3aJUls pe3yJbTaTiB poO3MVIsLy CIpaBU
0COOIMBOIO 3HAYEHHS HE Ma€ Ta iH.

4. PomaHo-repMaHChbKa CiM’sl TIpaBa,
10 BUPI3HAETHCS TOKTPUHAIBHICTIO 1 4e-
pe3 1e i 1me Ha3WBaKTh «IPOodecopchke
npaBo». CamMe 1€ HaKJIaaae BiIOMTOK Ha
1l IPUHINITA TIpaBa: a) BUCHI-IOPUCTH €
OCHOBHMMH DPO3POOHMKAMH 3a3HaYE€HUX
MPUHIHITIB, 110 CTAHOBJIATH KapKac FOpH-
JUYHOI ZYMKH; 0) CyloBa Biaja HE MOXE
BUIBHO iX (OpMYJTIOBATH 200 BiIXWIISATH;
B) MOBaXKAaIOUX MPHUHLUIIN NIPaBa, B 3aKO0-
HOJIAaBCTBI 3aKPIIICHO iX JOCTATHS KiJib-
KICTh; T) BOHH CTAHOBJATH 1€papXiuHy
cucreMmy (3arajJbHOLMBINI3aIiiHI, Tpa-
BOBOI CiM’i, 3arajbHi, MiKramay3esi, ra-
Ty3€Bi, IHCTUTYIIOHAJIBHI); J1) TPUHITUI
piBHOCTI Ta iH [26, c. 276-280].

M. B. 3axapoBa BHU3Ha4Ya€ TOJIOB-
HUH, Ha il AyMKy, KpuTepii Kiacudika-
1ii — CTUJIb MPABOBOTO MUCIEHHS, TOO-
TO CHOCI0 IHTENEeKTyallbHOI IisSUTBHOCTI
y mpaBoBiii cdepi. Came 1el Kpurepii
1 T03BOJUB y4Y€HIH BHOKPEMHUTH YOTHPH
OCHOBHHMX CTWJI TNPaBOBOIO MHCIICHHS:
a) KOHTHHEHTAJbHO-EBPOTEUCHKHNA, 30-
pIEHTOBaHMI Ha 30BHIIIHIN, K MPABHIIO,
3aKOHOJJABYHMI CIIOCIO TPaBOYTBOPEHHS;
0) aHTITOCAaKCOHCHKUHN — TPOTIEC MTPABOYT-
BOpEHHS, 1[0 TEPII 32 BCe MA€ CyHOBHH,
a HE 3aKOHOAABYMH XapakTep; B) Tpamu-
LiHHWHN, 110 TPYHTYETHCS HA BHY TPILIHBO-
COLIIAJILHOMY CITOCO01 TPaBOYTBOPEHHS;
') peNiriiHO-JOKTPUHAIBHUHN, MO SBISE
co0OK0 TMpOoLEC PEeIriiHOrO OJKPOBEH-

HSl, SIKUM PENPOAYKYIOTh Ha MaTepialibHy
IUIOIIMHY a00 aBTOpU CBATHX KHHI, a0
JTOKTPHHEPH 1X TeKCTiB [27, c. 42-43].
Oxpim Toro, M. B. 3axapoBoro Bu3Ha-
YEHO, 110 3aJICXKHO Bij crienudiku moody-
JIOBU BJIACHOTO HOPMAaTHUBHOI'O €JIE€MEHTa
BCl TMpaBOBI CHUCTEMH MOXKHA MOAUTUTH
Ha TakK 3BaHI MOHOsJIEPHI ¥ momisiepHi
[27, c. 47]. binburicTs IpaBOBUX CHCTEM
CYYacHOCTI CJIiJl BITHECTH IO MOHOSICP-
HUX. 3@ aJIrTOPUTMaMH PO3BUTKY €MHOTO
CTHJIIO IIPABOBOTO MHUCIJICHHSI IIi TPaBOBi
CHCTEMH MaIOTh TAKOX 1 OJJHOSIJIEPHY I10-
Oynosy. IlpaBoBi cucremu i3 momisiaep-
HOK CTPYKTYPHOIO OpraHi3aili€ro, Ha-
BITaKH, OEpyTh 32 OCHOBY JBa U OinbIie
CTHJII TIpaBOBOrO MUcHeHHs. Haiisckpa-
BIIMM IIPUKJIAZOM OCTaHHBOI 3 Ha3Ba-
HUX TPYIl KpaiH TpeOa BBa)XaTH JeprKaBU
3 TaK 3BaHOIO KOUYIOYOIO MPABOBOIO CHC-
temoro [15, ¢. 57]. CytHicte moOynoBu
O3HAYEHUX BHIIE CHCTEM TOJISTaE B TOMY,
1110, HE3BAXKAI0UM Ha MPIOPUTETHUH PO3-
BUTOK Ha COLiaJbHINA apeHi OKpeMo B3s-
TOI J€p’KaBU IEBHOTO CTUJIIO IPABOBOTO
MUCJICHHS, Ha 11 IPOCTOPi ICHYIOTh TepH-
TOpii, Ji¢ JIOMIHYy€ 30BCIM IHIIUN CTHUIIb
MIPaBOBOTO MEHTATITETy. Tak, y MPOBiH-
uii KBeOex MopiBHsAHO 3 yciMa iHIIMMHU
TePUTOPIATFHUMHU OIUHUIIIMH ITiET mep-
KaBu 0a3MCHOIO € HE aHIJIOCAKCOHCHKa,
a pPOMaHO-TepMaHChKa MPaBOBa TPAHIIis.
Ha nymky B. €. Yunpkina, y cy4acHo-
My CBITI BIANOBIAHO A0 IUBiLTI3aIliitHO-
(hopMaIiifHOTO  KpUTEpito, COIiaTbHOL
CYTHOCTI CHCTEMH 1 CIIOCOOY KUTTS KOH-
KPETHOI CITUIBHOTH ICHYIOTh TPH TPaBOBI
cucremu [28, c. 261-264]: mycynbmaH-
ChbKa, TOTaJiTapHO-COLiaicCTH4Ha (TIOHA
1,5 mupz ocib) — icHye y Takux KpaiHax,
sk Kuraii, B’ernam, Ky6a, KHJIP, Jlaoc
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[29, c. 291-292], i mibepanpHa — YaCTKO-
BO cCoIllaJIbHA KaIliTaJiCTHYHA CHCTEMA,
y SKiii BHOKPEMITIOIOTh TepMaHO-POMaH-
ChbKy W aHIIIOCAaKCOHCHKY IPaBOBi CiM’i
rpaBa.

Hanonsrae Ha KOMIUIEKCHOMY KpHTe-
pii Tpagarii CIJIEHOT MPABOBUX CHUCTEM
JI. JIyup. OmiHtotoun iX Cy4acHWIA CTaH,
BOHA HA3WBA€E TaKi TUITH 00’ €KTIB KOMITa-
PaTHBHOTO HAYKOBOTO IOIIYKY: &) poMa-
HO-TepMaHChKNH (KOHTHHEHTAJbHE Tpa-
BO); 0) aHTIJIO-aMEpUKAaHCHKHN (3araibHe
MpaBo); B) 3MimraHuii (abo ITyaicTHd-
HHW) — CKaHIWHABCHKUH TIITHIT; T) pei-
TiHO-O0IWHHUHN; /) MYCYJIbMaHCHKUH,
IHAYCHKAHN TITUIH; €) TAaKOXK TPaanIliii-
HO-(1710COPCHKHUI — SAMTOHCHKHMA 1 KUTaii-
CBKHH, 3BUYA€BO-OONTMHHUHN ITiATHITH);
€) MibxaepxaBHud. [Ipum mpomy ckiamo-
BUMHU €JIEMEHTAMH KOMIUIEKCHOTO KpH-
TEpil0 TOPIBHAUIBHOTO IPaBO3HABCTBA
BU€HA Ha3WBAa€ OCOOIUBOCTI IHCTHTYIIIO-
HaJIbHOI, (DYHKI[IOHATBHOI W HOPMATHB-
HOT YaCTHH KOHKPETHOTO THITY MTPABOBUX
cucrem [30, c. 12].

OTxe, BHOKpEMIIEHHS KOMIIJIEKCHO-
ro KPHUTEPil0 KOMITApaTHBICTCHKO-TIpa-
BOBOi mudepeHiamii Mae Mma coboro
Baromi mifcrtaBu. CaMe 3a JOIIOMOTOIO
moi0HOT KOHCTPYKITi MOKHA OIIHUTH
pI3HOMAaHITHI TpaHi TPaBOBUX CHCTEM
1 iX CIIBHOT.

Ha choroHi BUKOPUCTOBYIOTHCS KPH-
Tepil Kacudikamii MpaBOBUX CHCTEM, SKi
CHHUPAIOTHCS TOJNOBHUM YHHOM Ha TIpa-
BOBY KYJBTYpY, IPaBOBi Tpaawuiii i mpa-
BoBHiA ctwih [13, c. 190]. Came imeoiro-
TIYHUH CKIIAJHUK — MPaBOBa CBiJOMICTH
1 TIpaBoOBa KyJbTypa CYCHUIBCTBA — Ma€
CTaTH OCHOBHUM KPHUTEPIEM THITOJIOTI3a-

IIii MPaBOBUX CHCTEM Ha IMPaBOBi CiM’i.
®dopMma BCIX IHITUX SBHII MTPABOBOI CHC-
TeMH (TIpaBOBI HOPMH Ta IiX CHCTEMH,
JDKeperia TpaBa, OCOOJMBOCTI TpaBo3a-
CTOCYBaHHSI TOINO) € HACTIAKOM TEBHOI
MPaBOCBIIOMOCTI cycminbera [12, ¢. 37].
Boanouac 3actocyBaHHS y Tporieci J0-
CITIJDKEHHS TAKOTO CKJIATHOTO SIBUINA, K
KpUTEpid MOy, MOKE BUKIHKATH TIEB-
Hi TpyaHOIIi. TOMy B NEIKHX BHITaIKax
MOJKJIUBUM € BHOKPEMJICHHS iHIIUX JI0-
JTATKOBUX KPUTEPIiB, 5Ki, 3 OAHOTO OOKY,
MMOBHHHI SKOMOTa SCKpaBillle Bia3epka-
JOBAaTH CHenu(iky MPpaBOCBIIOMOCTI
TIEBHOTO COIIiyMY, 3 APYToro — OyTH Impo-
CTUMHU, IHCTPYMEHTAIFHUMHU 1 3pyUHUMHU
Il opiBHSHHA. OIHUM 13 HaWOLIBIIT
3pYYHHX MO0 I[LOTO KPHUTEPIiB € Ke-
pena mpaBa. Sk migkpecaroe M. M. Map-
YeHKO, CaM€ B OCTaHHIX 3HA4YHOIO
MipOoI0 BimOWBaeThCs crienudika mpaso-
PO3YMIHHS B PI3HHX IIPABOBHUX CHCTEMax
[31, c. 13]. OTxe, TOpsIA 13 3aTATBHOBH3-
HAaHUMU CiM’SIMH POMaHO-T€PMaHCHKOTO
W aHTII0-aMEepPUKaHCHKOTO IIpaBa HEOoO-
XITHO BHOKPEMITIOBAaTH IBI CaMOCTIiiHI
ciM’1 — pemiriiHoro i TpaauIifHOTO TIpa-
Ba. ['OIOBHUMHU KpUTEPiIsIMH BHOKpEM-
JIEHHS KOKHOI 3 HUX € JIOBOJI CYTTEBI
BIIMIHHOCTI B iX MpPaBOPO3yMiHHI, X04a
JIOCUTH YITKO MPOCTEXKYETHCS PI3HALA I
3a TIOXITHUM KPHUTEPIEM — 3a IHKEPEIOM
mpasa.

TakuM 4MHOM, CBIT ITPABOBUX CHUCTEM
XapaKTepU3yEThCs SIK OaraTOMaHIiTHIiC-
TIO, TaK 1 BiTHOCHOIO €JTHICTIO. A TOMY
MUTaHHS TPO KINBKICTh 1 TpyIyBaHHS
MIPABOBUX CiMel 3aBxkau Oyle BUKIMKA-
TH 3HAYHWUH HAayKOBO-TIPAKTUYHHUN 1HTE-
pec y TEOpEeTHKiB TIpaBa.
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Xaycrosa M. IIpo6iems! ki1accu¢puKanuy NPaBoOBbIX CHCTEM

B crarbe moguepkuBaeTcsi HaJMUME OOIIMX NPHU3HAKOB B PA3IMYHBIX MPABOBBIX CHCTE-
Max, YTO TI03BOJIET MX KJIaCCH(UINPOBATH JTMOO0 Pa3aeisTh MEKAY coOO0l B 3aBUCHMOCTH OT
TeX WIN UHBIX NPU3HAKOB HAa OTAEIbHbIE TPYIIbI WX NPaBOBble ceMbu. [IpoaHann3upoBaHsbl
pa3HoO00pa3Hble KPUTEPHU TaKOH Kiaccu(UKaluy, chOpMyIMPOBaHHBIC TEOPETUKAMH IIPaBa.
[IpennoxkeHo BBIAEHATH MIaBHBINA KPUTEPUI THIIOJIOTU3AI[MK IPABOBLIX CHUCTEM Ha IIPABOBBIE
CeMbH, 2 UMEHHO — UJIEOJIOTHYECKUH KOMIOHEHT — [IPABOBOE CO3HAHUE U MPABOBas KyJIbTypa
0011IecTBa, HA OCHOBAaHHWH YEr0 BBIJICJICHBI POMaHO-T€PMAaHCKOE M aHIJI0OAMEPHKAHCKOE ITPaBo,
a TaKXKe JIBE€ CaMOCTOSITEIIbHBIC CEMbH (THIIbI) PEJIMTHO3HOTO U TPAJUIIMIHOTO IpaBa.

Knrwouegvie cnosa: npaBoBas cuctema, paBoBasi CeMbs, Kiaaccu(uKamys, TUIIOIOTHS, Ha-
LUOHANbHAS U Ha/HAIlMOHAJIbHAS IPABOBBIC CUCTEMBI, POMaHO-T€pPMAaHCKas IPaBOBasi CEMbS,
aHIIO-aMEepUKaHCKas MPaBOBasl CEMbsl, PEJIUTHO3HAs U TPaJULOHHAsSI IPABOBBIE CEMBH.

Haustova M. The problems of legal system classifications

The Legal map of the present — day world is a rather complicated and nonuniform creation.
It represents the location and peculiarities of national legal systems.

The legal map of the world is characterized by a high level of dynamics, demonstrating the
main political and legal changes (the formation of new national legal systems, the influence of
integration processes). The simplified approach determines it only as a collection of national
legal systems, i.e. legal systems of all existing states.

However, besides national and existing with in their boundaries, the so — called subnational
legal systems which have substantial autonomy, there are also legal systems, the object of
which extends beyond the territory of one state. They can be called transnational. Among trans-
national legal systems we should mention in the first place the so — called intergovernmental
legal systems which are formed by some states according to the international agreements which
are concluded. The example of such a system is the legal system of the European Union which
is characterized by its own structure and sources of law, the forms of lawmaking and entorce-
ment, the specific mechanisms of the protection of legal regulations against possible violations;
the legal system of the Council of Europe etc.

The classification of legal systems into national and transnational is aimed at disclosing the
nature of a legal system as a creation which is not confined to the boundaries of one state. So,
on the legal map of the present - day world it is necessary to recognize national (to the structure
of which can be included subnational) and transnational (international and religious) legal sys-
tems which exist, copete with each other and provide international law order.
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XAYCTOBA M. INpo6remu kracudgikanii npaBoBux cucrem

The reasons of legal system diversity are first of all connected with the fact that the form
and the content of a legal system are directly influenced by historical traditions and conditions
of the origin and formation of a historically specific state and law and also the specific character
of their evolution and development. legal systems can be formed under the influence of certain
historical factors, but they can be transformed under the influence of other factors which had an
influence on the course of their development and functioning.

To make different legal system more available for a scientific analysis and to determine
their status among other legal systems the classification is used. The fact that various legal sys-
tems have common features allows to classify them among themselves or divide into individual
groups or legal Families depending on one or the other of common features.

It is analyzed in the article that the very process of legal system classification of the pres-
ent is connected with great difficulties. Among them there are the occurrence of some unique
features in every national legal system and the unsolved problem of criteria according to which
classifications are made. In the meanwhile, the importance of classifications is great because
their results don’t make it necessary for the legislators to deal with problems of unification,
previous analysis and finding out those legal systems which are more or less inclined to mutual
approach to each other, to significant unification or only to external harmonization of their in-
dividual views or aspects. Besides, classification allow to provide practical recommendations
or proposals as to the partial improvement of legal systems or their total reformation and con-
tributes to the peculiar “exchange of experience» among different legal systems for the sake of
their optimal structure and functioning.

Different typologies of legal system which were proposed by foreign and native authors
have been analyzed in the article.

Taking into account different approaches, there was proposed the most optimal criteria of
the classification from the author’s point of view, namely : ideological component, legal aware-
ness and legal culture of the society which must become the main criteria of legal system
typologization into legal families. The form of all other phenomena of a legal system — legal
regulations and their system, sourses of law, peculiarities of enforcement etc. — is the result of
definite legal awareness of the society. It was been also noted that in some cases it is possible to
mark out other additional criteria which, on the one hand, should express the specific character
of legal awareness as brightly as it is possible, and on the other hand-should be simple, instru-
mental and suitable for comparison. One of the most suitable criteria in this respect is sources
of law. Taking into account the mentioned criteria, two independent families of Religious and
Traditional law have been marked out together with generally known families of Romanic —
German and Anglo- American laws.

Keywords: legal system, legal family, classification, typology, national, transnational, Ro-
manic — German legal family, Anglo- American legal family, Religious and Traditional legal
families.
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- TIMTAHHA TPYAOBOI'O
TA AAMIHICTPATHUBHOI'O TIPABA -

M. IHIIIHUH

3asigysa4 Kageapu mpy08020 npasa ma npasa
couianbHoz0 sabesneyeHHs

Kuiscvkozo nauionarvrozo yHisepcumemy imeri
Tapaca Illesucnxa,

JZOKMOp 10pUZUYHUX HAYK, NPOPecop,

unen-xopecnongenm HAIIpH Yxpainu

V/IK 349.2

3uaueHHs 3aXHCTY TPYAOBHX NPaB NPaLBHUKIB
Yy CTAaHOBAEHHI IIPABORBOI Jie P:KaBH

VY crarTi npoaHai3oBaHO TCOPETUYHI i IXOH IIIOJI0 CYyTHOCTI Ta 3HAYCHHS 3aXUCTY TPYIO-
BUX TIPaB JIIOINHH, BU3HAYEHO HOTO BayKJIMBY POJIb B yMOBAX CTAHOBJICHHS IIPABOBOT JIEPIKaBH.
ABTOpPOM HamaHO NeQiHIMIl TaKUX JOCHTIIPKYBAaHUX MOHSATH, K «IIPaBO HA 3aXHCT», «POpPMHU
3axXUCTy TPYAOBUX IPaB MPALiBHUKIBY, «3aCO0OM 3aXHCTy TPYAOBUX MPaB MPAI[iBHUKIBY.

Kntouoei cnoga: npaBoBe peryiioBaHHA, 3aXUCT TPYAOBUX NPAaB, IIPALliBHUK.

VYkpaiHa cripsiMOBaHa Ha JIOMiHYBaHHSI
THX COIIaIbHUX Ta MPAaBOBUX I[IHHOCTEH,
SIKi € KJTIOYOBUMH B €BPOTICHCHKIN Ta CBi-
TOBIi# criyibHOTI. OOOB’ I3KOBUMH YMOBa-
MU TIPH LBOMY € €KOHOMIYHA, MPaBOBa,
MOJITUYHA 1 KyJIbTypHa iHTerpanis. dop-
MYBaHHSI [TPaBOBOI JIepKaBH B YKpaiHi €
HQ/I3BUYAIHO CKIIQJIHUM, OararoriaHo-
BHM IIPOLIECOM, 1110 Iependadae He JIuLIe
(hopMyBaHHS CTPYKTYp BJIaJH, SIKi 3/1aTHI
3a0€3MCUUTH JOTPUMAHHS 3aKOHHOCTI
1 IpaB rpoMasiH, a i HassBHICTbH IIHUPOKO-
ro CIEeKTpa MOJITUYHUX MapTid 1 pyXiB,
COINIIBHUX TPYM 1 MPOMIAPKIB 31 CBOIMH

cnenuiYHUMH 1HTEpecaMu, 0COOIHUBOIO
MIPaBOBOIO, TOJIITUYHOIO, COIAIBHOIO,
€KOHOMIYHOFO TIoBeIiHKOIO [1, c. 204].
IIpaBoBa Ta comiainbHa AepiKaBa, SKa
€ OpieHTUpOM 1JIsl YKpaiHu, 3abesneuye
ICHYBaHHS yCiX MpaB, IIO MPOTOJOLICHI
B 3aKOHOJABCTBI, a TaKOX MOXKJIMBICTb
iX 3axucTy B pasi mopymreHHs. TpymnoBi
npaBa 3aliMalOTh BAXKJIMBE MiCLE cepern
IHIINX KaTeropid 3arajJbHUX MpaB JIO-
JIVHY, aje He3BaKaroyM Ha Iie, ICHYy€ Io-
Tpeba B iX HAJIIC)KHOMY Ta €EKTUBHOMY
3aXMCTi, OCKUTBKA 32 YMOB €KOHOMiUHO{
Ta TOJITHYHOI KpHW3W B HaIIi IepikaBi
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IHIIMH M. 3uauenns 3axucty Tpys0BHX IpaB NpaliBHUKIB y CTAHOBAEHHI IIPaBOBOI JepKaBH

BaXKO HE T€ IO 3HAWTH HOBY Ta BHUCO-
KOOIUTa4yBaHy poOOTYy, a yTpUMAaTHCh Ha
CBOEMY po0OoUYOMy Miclii. 3 OISy Ha IIe,
B YMOBaX ChbOTOJICHHsI TOTpeOye 0coOu-
BOI yBaru peajbHUM CTaH 3aXUCTY TPYIO-
BHX TIpaB Ta [IUIIXU HOTO IMOKpaIIeHHs.
[IuTaHHS CTOCOBHO TPYAOBHX IIPaB
Tta GopM iX 3axHCTy CBOro uacy Oynu
npeameToM jgociipkerb M. I Anekcan-
npoea, I1. B. Anicimosa, H. b. Bosnorti-
noi, B. C. Benenikrora, JI. 5. 'iHuOyp-
ra, I. C. I'oruaposoi, B. B. JXepnaxona,
I1. 1. JKuranxkinga, C. O. Isanosa, 1. 5. Ku-
cenboBa, P. 1. Konmparbesa, JI. 1. Jla-
30p, P. 3. JliBmmus, O. A. Jlykame-
Boi, M. B. JlymnikoBoi, A. P. Mairoka,
10. II. Opnoscekoro, I1. M. Ilwmumnen-
ka, C. M. Tlpununka, B. 1. IIpokornenka,
O. L. IIpouescrroro, I1. M. PabinoBuua,
B.T. Porans, A. I'. Cequmena, O. @. Cka-
kyH, b. C. Ctnunncekoro, H. M. XytopsH,
I'. I. Yanumesoi, O. M. Sporenka ta aes-
KuX iHmMHX BYeHUX. [IpoTe K y HayKOBii
JiTeparypi, Tak 1 y YHHHOMY 3aKOHOJIaB-
CTBI ¥ JOCI BiJICYyTHS 3arallbHOBH3HaHa
MO3UIliSl MIOAO0 PO3YMIHHS Ba)XJIMBOCTI
MOJIAJIBIIIOTO JIOCHIJKCHHS 3aco0iB 3a-
XUCTY TPYAOBHX IPaB 32 Cy4aCHUX YMOB
CTAHOBJICHHSI YKpaiHU K MPaBOBOi JAep-
JKaBH, M0 MIJIKPECIIOE aKMYAIbHICMb
00paHOoi TeMaTHUKH HAYKOBOTO TIOLIYKY Ta
BU3HA4Yae 11 memy. 3a60anHsm i€l cTar-
Ti € aHaJi3 Cy4yacHUX HAyKOBUX IOTJISIIIB
Ha 3aXMCT TPYIOBHUX MpaB Ta Horo GopmMu
1 3acobu. Haykosa Hoeu3Ha CTAaTTi BU3HA-
YaeTbCs THM, 110 B Hid Ha OCHOBI mpa-
BOBOTO aHAII3y Cy4aCHUX TEOPECTUYHUX
MIJXO/IB IIOM0 CYTHOCTI Ta 3HAYCHHS
3aXUCTY TPYAOBHX IIPaB JIFOAUHU BU3HA-
YyeHa WOro BaXKIIMBa pOJIb JJIs MPABOBOL
JIep’KaBy, HalaHO KOHKPETHI MPOITO3UIIil
Ta PEKOMEHJAI] MO0 YAOCKOHAJICHHS

HOPMAaTHBHO-IIPABOBHX aKTiB i3 3a3Haye-
HUX [TUTaHb.

[TpaBo Ha 3aXUCT € TapPaHTIEIO HAJICK-
HOI peaizariii paB JIFOAUHH, 30KpeMa i
y cdepi TpyaoBoi AisTbHOCTI. YCi JTrOMU
MAalOTh MPaBO 3aXWINATH CBOI IpaBa BiJ
MOPYIIEHh Ta MPOTUIPABHUX TOCITaHb
Oy/Jb-SIKUMH 3aco0aMH, He 3a00pOHCHU-
MU YHHHUM 3aKOHO/AABCTBOM. [IpaBo Ha
3aXUCT JIIOMMHA MOXKE peai3yBaTd sK
0COOHUCTO, TaK i 3a JOMOMOTOIO IPaBO-
3aXMCHUX Oprasizaiiii, oprasi, oci0
(YnoBHoBaxxeHuit BepxoBHoi Pagun Yipa-
{HH 3 TIpaB JIFOAWHU, 00’ €THAHHS TPOMa-
IsH, podeminky Tomo). Came nepkasa
[UIIXOM TPUHHATTA 3aKOHIB IPOBOIUTH
pETyIrOBaHHS NPAaBOBOI TOBEAIHKH TPO-
MaasiauHA. [IpaBoBHII CTaH, Ha AYMKY
B. KynpsiBuesa, mae nBa Buau: 1) «mate-
pianbHi» A1l — 311HCHEHHS CBOIX IIPaB, BH-
KOHAHHS 000B’S3KiB, COIiaIbHO-TIPABOBA
aKTUBHICTB; 2) «IHCTPYMEHTAIBHI» i —
HaOyTTs mpaB i 000B’SI3KiB; 3aXHCT CBO-
ix mpaB 1 3akOHHHX iHTepeciB [2, ¢. 132].
OTxe, MaTepiaibHa MeTa — 1€ METa 0X0-
poHM TpaB 1 ix perymoBaHHs. Byb-ska
IpaBOBa «MaTepialibHa) ITOBEIIHKA Mae
opuan4dHy (GopMy, TOOTO BH3HAYEHY 3a-
KOHOM 4YH IHIIUM HOPMATHBHHUM aKTOM
CYKYNHICTb TpOUENyp, 3AiHCHIOBaHMX
JUIsL TOCATHEHHSI TIEBHOTO MarepiajibHO-
MIPaBOBOTO pe3yasTary [3, c. 13].

B ymoBax cTaHoBJIeHHsI TpaBoBOi Jiep-
JKaBH Jy’KE€ BAXKIIUBE MICIIE Cepell ICHYIO-
YHX 3aC00IB 3aXHCTY TPYJIOBUX IpaB 3aid-
MaroTh caMe TpaBoBi iHCTpyMeHTH. o
TaKUX FOPUANIHUX IHCTPYMEHTIB, 10 Ma-
I0Th Ha METI 3aXUCT TPYJAOBHX MPaB Tpa-
[[IBHUKIB, JOLLUIBLHO BiJIHECTH TEPII 3a
BCE KOHCTHUTYIIHHE MPaBO TPOMaJisiH Ha
OCKap KeHHsI JI0 Cy/ly HEMPaBOMIpHUX i
pobotomariis (cT. 55 Koncrutymii Ykpa-
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{HM), TaKOXX iICHYBaHHS TI€BHOI CHCTEMHU
OpTaHiB, 110 MOXKYTh PO3IVISIIATH CIIPAaBU
LIO/I0 3aXMCTy TPYIOBHX NpPaB, OCHOBHE
MicIie cepeq SIKuX, 0e3cyMHIBHO, Mociga-
I0Th CYJIH.

HeoOxigHO HAroJoCHTH Ha TOMY, IO
3 IUTaHb 3aXMCTY MIPaB TPOMaTHIHA, 30-
Kpema i y cdepi nparti, cepe; HayKOBLIB
iCHy€ JeKiIbKa TMO3UIIHHUX HaIpsIMiB.
Piu y Tim, 1m0, sik Bkazye O. B. IBaHOB,
«3aXHUCT CyO €KTUBHUX IIpaB TIOJSTAE
Yy BUMHEHHI IOPHUCIUKIIIHHUM OpTraHOM
Jep>KaBU MEBHUX BJIAAHUX IiH, CIIPSIMO-
BaHUX Ha 3a0e3MeUYCHHS YITOBHOBAXKECHIN
0c001 MOXKITMBOCTI peaJizaiii HaleKHOTO
iif mpaBa ¥ Ha MpUMyc 3000B’sI3aHKUX OCI0
IO 3IiHCHEHHS TEBHHUX i Ha KOPHCTH
yroBHOBaXkeHOTO» [4, c. 151]. C. Cabike-
HOB KOHKPETU3Y€ METY 3aXUCTy NpaB JIto-
JMHY Ta MiAKPECIIOE, 10 3aXHCT Cy0 €K-
TUBHUX IIPaB Ta IHTEPECIB, IO OXOPOHSI-
I0TbCSl 3aKOHOM (Y HIMPOKOMY pPO3yMiHHI
CJIOBA) — 1€ 3/IiIICHIOBaHa y BCTAHOBJICHO-
My 3aKOHOM IOPSJAKY IIPaBO3acTOCOBHA
TISUTBHICTH OpTaHiB JepKaBH, 3yMOBIIE-
Ha MOpPYILIEHHSAM abo 3amepedyyBaHHAM
CyO’€KTUBHHMX MpaB 1 iHTEpeciB rpoma-
JSIH, 10 OXOPOHSIIOTBCSI 3aKOHOM, MeTa
SIKOT TIOJISITa€ y BiTHOBJICHHI a00 MiATBEp-
JUKeHHI ITUX TIpaB Ta iHTepeciB [5, c. 62].
OOwunBa BU3HAueHHS OO0 €AHYE Te, IO
cy0’ekTaMu, sKi 3a0e3MeuyrTh 3aXUCT
paB, € JIMIIEe OpraHu Jep>kaBu. Baxae-
MO, 1[0 BKa3aHe OOMEXEHHsI MOXKE JIeII0
3BY)KYBaTH TOHSATTSI 3aXUCTy TPYIOBHX
IpaB TIPAMiBHUKIB, OCKUTBKH HEOOXIin-
HICTB y 3BepHEHHI JIO JIepKaBHIX OpraHiB
LIO0 3aXHMCTY MOXKE BUHHUKHYTH JIHIIE
TOi, Koiu Oe3 TX BTpy4YaHHs BiTHOBICHHS
MOPYIICHOTO TIpaBa YCKIAJHIOETbCS YH
B3aralli MOXKe CTaTH HEMOXUIMBUM. Tomy
JOTUTBHO TIPHETHATHCS IO OUTBII TIpO-

QYKTUBHOTO BU3HAYCHHS 3aXHCTY IIpasB,
BiZIIIOBIAHO JI0 SIKOTO 3aXHCT MpaBa sIBJIsIE
c00010 TPUMYCOBY TIPABOBY, OpTaHi3allii-
HY, MaTepialibHO-TIPaBOBY, MIPOIECYyaTbHY
Ta IHIOIy AISUTBHICTH OpTraHiB JAep)KaBHOT
BJaIW 1 YMpaBIiHHA, TPaBOOXOPOHHUX
OpraHiB, IpOMaJCbKHX 00 €IHaHb, IO-
CaJIOBHX 0Ci0 1 Aep)KaBHUX CIYKOOBIIIB,
a TAaKOK TPOMAJISH 1 HE TPOMAJIsH, 3JIik-
CHIOBaHY 3aKOHHUMH 3ac00aMH, 3 METOIO
MIITBEPIKEHHS a00 BiTHOBICHHS OCKap-
JKEHOTO 4YH IOPYLICHOIO IIpaBa JIIOOUHU
[6, c. 270-271]. Onpazy 3po3ymino, 110
BKazaHe BU3HAYCHHS Ma€ yHiBepCalbHHUN
XapaxTep Ta Mo¥ke OyTH IPUCTOCOBAHE JI0
3axXUCTy O€3M0CEPeHbO TPYAOBUX IPaB
MIPAIliBHUKIB, OCKUIBKH BiH TaKOX MOXKE
3OiMICHIOBAaTHCSL 1 OpraHaMu Jep>KaBHOI
BIaJ¥, NPABOOXOPOHHUMH OpraHaMH,
TPOMAJCEKUMHU 00’ €JHAHHSIMHM, IPABO-
3aXUCHUMH OpTaHi3allisiMH, [0CaJ0BUMHU
0c00aMu Ta Jiep)KaBHUMH CITY>KOOBISIMH,
a TaKkoXX IPOMa/ITHAMHM Ta MpaliBHUKAMH,
TaK 3BaHUN CaMO3axHCT. 3 OISy Ha IIe,
Ha Hall MOMIsA, MiJ 3aco0aMu 3aXHCTY
TPYAOBUX MpaB TPALiBHUKIB JOLIIEHO
PO3IVISIIATH CYKYITHICTh TPaBOBUX TIPH-
HOMIB Ta mpoIeayp, CIPSIMOBAaHHX Ha
3HATTA OOMEXeHb Ha 3/iHCHEHHS Tpy-
JIOBUX IIPaB Ta IMOHOBJICHHS MOPYLIEHUX
TPYAOBUX TIpaB i3 METOIO iX MOAAJIBIIO]
HaJle)kHOT W eeKkTUBHOI peanizaii, 1m0
MOXKE 3/IHCHIOBATHCS JCPKaBHUMHU Op-
raHamy, IIPaBOOXOPOHHHMH OpraHamy,
IPOMAaJCEKUMHU 00’ €JHAHHSIMM, IPABO-
3aXMCHUMH OpraHi3alisiMi, OCaJI0BUMU
0c00aMu Ta Jep)KaBHUMH CITY>KOOBISIMH,
a TakoX Oe3rocepeqHbO MpaliBHUKAMH.
AmHani3 3aKOHOJABCTBA 1 MPABOBOI JIiTe-
paTypu CBITUHTH, IO 3aXHCT TPYHAOBUX
MIpaB NpaIliBHUKIB MICTHTB: IIPaBO Ha 3a-
XHCT, 3ac00U 3aXUCTy Ta OPMH 3aXHUCTY.
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BaxxnuBo 3ayBaxuTH, M0 3aXHCT TPY-
JIOBHX TIPaB MOXKE pEalbHO 3TIMCHUTHUCS
JIMIIE 3a HASBHOCTI MPaBOBOTO BCTAHOB-
JICHHSl TIpaBa Ha 3aXUCT NpaBa, TOOTO
HOTO 3aKpIIUIEHHS B KOHKPETHIN IMpaBo-
Biif HOpMiI KOHKPETHOTO HOPMAaTHBHO-
mpaBoBoro akta. llikaBo, mo mpaBo Ha
3aXUCT y Taly3eBUX HayKax, 30Kpema i
y 3aralibHill Teopil paBa, PO3MIAAAETHCS
3 pI3HUX aCIICKTIB.

Cepen OCHOBHHX MMiIXOMIB JO IIHOTO
MIPaBOBOTO SIBUIIA JIOIJIEHO BUIITATH
mBa miaxomu. Tak, B. I1. I'pubanoB BBa-
Kae, 110 IPaBO Ha 3aXUCT € OJIHIEIO 3 pa-
BOMOYHOCTEH Cy0’€KTUBHOTO TpaBa, IO
Jla€ 3MOTY 3aCTOCYBATH 0 MPaBOMOPYII-
HUKa 3aXOJW MPUMYCOBOTO BIUIMBY |7,
c. 155].

[IpencTaBHUK iHIIOTO MiAXOMY A0 i€l
npobnemu, O. B. IBaHOB, BBaxkae, 110
MpaBoO Ha 3aXUCT HE € BJIACTHUBICTIO ca-
MOTO Cy0’€KTMBHOTO TIpaBa, — II€ CaMo-
CTifiHEe MpaBo, X0Ua ¥ TiCHO TOB’s3aHE 13
cy0’ekTuBHUM TipaBoM [4, c. 47-48]. Ha
Hally JyMKy, IpaBO Ha 3aXUCT € CaMo-
CTIMHUM, yHiIBepCaJbHUM, KOHCTUTYIIiH-
HUM TIPaBOM JIIOAWHHU. ToMy TIPOJOBKEH-
HS €] TUCKyCii HEMPOTYyKTHUBHE.

IlpaBo mrOAMHKM Ha 3aXHCT CBOIX
IIpaB BCTAHOBJIEHO 3aKOHOJIABYO I iCHY€
00’€KTUBHO, TOOTO HE3aJIC)KHO BiJ TOTO,
BiguyBa€ MOTpeOy B HbOMY JIIOJMHA YH
Hi [8, ¢. 17]. 3micT npaBa Ha 3aXUCT BU-
3HAYAETHCSI BUMOTOIO YITOBHOBa)KCHOTO
cy0’ekTa 10 TPABOIOPYIITHUKA ab0 0Co-
Om, 10 OCKapXKye Horo iHTepec. 3MicCT
MpaBa Ha 3aXUCT MICTUTH y cO01 JBa BU-
I MOXJIMBOCTEH: MarepiajbHO-IIPaBO-
Bi 1 mporecyanbHi. MartepianbHO-Tpa-
BOBHUH 3MICT TIpaBa Ha 3aXHUCT OXOILIIOE:
MPaBo JIFOAWHU BUKOPHUCTOBYBATH MPOTH
MIPaBOIOPYIITHUKA 1 JUIS 3aXUCTY CBOTO

1paBa BIJIACHI JIO3BOJICHI 3aKOHOM TMpH-
MycoBi nii (camosaxucr) [9, c. 35-40];
NpaBO YIMOBHOBAaKEHOI ocoOM camiil 3a-
CTOCOBYBAaTH JI0 MPaBOMOPYLIHHKA 3aX0-
JIA OTIEPATUBHOTO BILIUBY; MPABO JIFOIUHA
3BEPHYTHCS 10 OpTaHiB JIep>KaBHOI BIIAN
I MiCIIeBOTO caMOBpsayBaHHs ab0 Tpo-
MaJICBbKUX 00’€THaHb 13 BUMOTOIO IPUMY-
cUTH 3000B’513aHy 0c00y A0 MPaBOMipHOT
00OB’SI3KOBOI MOBEJIHKH; MPAaBO 3BEPHY-
THCS 10 MDKHAPOIHHUX OpraHizamii i3 3a-
XHUCTY TIpaB 1 CBOOO JIFOIMHM, SKIIO BH-
yepriaHi BCi HasBHI BHYTPIlTHbOIEPIKaBHI
3acobu npasoBoro 3axucty [10, c. 32—40].

3acTocyBaHHs TOrO 4M iHILIOTO 3aCO-
Oy 3axuCTy TPYJOBUX IpaB MpPAaIliBHUKIB
BU3HAYAETHCS Ta 3aJCKHUTh BiJ] XapakTe-
Py KOHKPETHOTO HOPYLIEHOTO TPYIOBOTO
npasa. lllomo mpomecyansHOTO 3MicCTy
npaBa Ha 3aXHCT TPYAOBHX IIPaB MpalliB-
HUKIB, TO MOBa Ma€ WTH MPO: MPaBO Mpa-
[IBHUKA 3BEPHYTHUCS 32 3aXHUCTOM IOPY-
HICHOTO TPYOBOTO Tpara JI0 OYIb-sIKOTO
JIep’)KaBHOTO OpraHy abo TpOMaJIChKOTO
00’eTHaHHS B OyIb-AKiil 3aKOHHIH (hopmi,
Yy B3araji 3axyInard cede caMOCTIHHO;
MpaBo Ha KOPUCTYBaHH: Tepen0aueHIMU
3aKOHOM Came MpollecyaJbHUMHU TpaBa-
MU, SIKi BCTaHOBJICHO ISl KOHKPETHOT
¢dbopmMH 3aXHCTy TPYIOBHX TpaB, i, 0e3-
YMOBHO, TIPO MPaBO Ha OCKapKEHHS B Cy-
JIOBOMY, aJIMiHICTpaTUBHOMY abo TIpo-
MaJICBKOMY TOPSIIKY PillIeHHS] OpraHy 4u
0co0H, 70 K0T BXKE 3BEPHYBCS MTPALliBHUK
3 MUTaHb 3aXUCTy CBOI MOPYIICHUX TPY-
JIOBUIX TIPAB.

Takum 4MHOM, NMPaBO IpalliBHUKA Ha
3aXHCT CBOIX TPYIOBHX IIPaB € IIPABOBOIO
MOKITMBICTIO TIpalliBHUKa BHKOPHCTOBY-
BaTW 3 METOIO 3aXUCTy CBOIX TPYIOBUX
IpaB BCTAHOBJIEHI B HOPMaTUBHO-IIPABO-
BUX aKTax MPUMYCOBI il a00 3BepHYTHUCS
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JI0 BITITOBIAHIX KOMIICTCHTHHUX IepyKaB-
HUX YM MDKHApOIHUX OpraHiB, IHCTHUTY-
il Ta 0ci0 11010 MoAasIbIIol peaizariil
CBOTO TIpaBa Ha 3aXUCT 3 METOIO BiTHOB-
JICHHS TIOPYILICHUX TPYAOBUX IPaB.

OTxe, MpaBO HA 3aXUCT — IIe IIE HE
€ 0e3nocepenHbO 3aXUCT IMOPYIICHUX
TPYOOBUX IpaB MpauiBHUKa. Peamizamito
CBOTO IpaBa Ha 3aXHCT MOPYIICHUX TPY-
JIOBHX IPaB MPALiBHUK MOXe 3IIHCHUTH
y pi3HUX (QopMax Ta HUITXOM BHKOPHC-
TaHHS PI3HUX TIPABOBHUX 3aCO0IB 3aXHUCTY.

3 oy Ha 1e mig hopMaMu 3axuc-
Ty TPYIOBHX IIPaB NpaIiBHUKIB JOIIEHO
PO3IIIAAATH IPABOBHI KOMILIEKC 0COOIH-
BUX IOPUAWYHUX MPOLENYP, sIKi MOXKYTb
3[IACHIOBATH TMPABO3aCTOCOBHI Ta IIpa-
BO3axMCHI opraHu (iHCTUTYIii, ocoOm),
1 Oe3nocepeHbO MPALiBHUKU B MeE¥kKax
BIJIMOBIIHOTO MPAaBO3aXMCHOTO MPOIIECY,
10 MalOTh Ha METi peajbHe BiTHOBICHHS
MOPYLICHUX TPYIOBHX NpaB Ta MOAAIb-
ury nependoadeHy YAHHUMH HOPMAaTHBHO-
MPAaBOBUMH aKTaMH BiJIIOBIIHY KOMIICH-
catiro 3a iX MOpYLIEHHsI MarepiajlbHOTrO,
MOPaJBHOTO UM OpraHi3alliifHO-TIpaBOBO-
TO XapakTepy.

VY 3B’s3KY 3 IUM IIij] 3acO0aMH 3aXHuC-
Ty TPYAOBHX IIpaB IpaliBHUKA MOTPIOHO
PO3YMITH KOHKPETHI IPaBOBiI MPOIEIY-
PH, 10 3IiHCHIOIOTH MPaBO3aCTOCOBHI Ta
MIpaBO3axUCHI OpPTaHu, iIHCTHTYIIiS, 0COOH
(y pasi 3BepHEHHS JI0 HHX TpAIliBHUKA)

1 0e3nocepeslHbO TPAIIBHUK Yy MEKax
IPaBO3axXUCHOIO Ipouecy o0paHoi HUM
KOHKPETHOI MPaBoBOi POPMH 3aXHUCTY I0-
PYLICHUX TPYIIOBHX ITPaB.

BaxxnmuBo migkpecauTH, IO BHOIp
KOHKPETHOTO 3aco0y 3aXHCTy TPYZOBHX
MpaB MpaliBHUKIB JOIIJIHHO BHU3HAUa-
TH Ha MIJCTaBi: XapakTepy MOPYIICHUX
TPYAOBUX IPaB Ta HACIIJIKIB TAKOTO IO-
PYIICHHS; 0COOJIMBOCTEH MPaBO3aXxMCHOT
KOMIIETEHIIi NEBHOTO OpraHy, 10 SIKOTO
3BEpPTAETbCA MPALiBHUK; IpOLecyalb-
HUX OCOOJHMBOCTEW PO3IVISIY 3BEPHEHHS
npaniBHUKA (MOPSIIOK MOAAHHS CKaprH,
CTPOKH Ta MOPSAO0K PO3IIIsAY, BAKOHAHHS
pIlIEHHS TOIO); peaNbHUX OpraHi3aliii-
HO-TIPaBOBUX MOXKJIMBOCTEH NpaliBHUKA
CaMOCTIIfHO 3aXHCTUTH CBOI IMOpYLICHI
TPYIOBI MpaBa.

TakuM 4MHOM, MiJICYyMOBYIOUH BHIIIC-
3a3HaueHe, AOIIIFHO 3pOOUTH BUCHOBOK,
IT10 TIPABOBE PETYIIFOBAaHHS 3aC00iB 3aX¥C-
Ty TPYAOBUX IIpaB MpPaLiBHUKIB B yMO-
Bax CTAHOBJICHHSI YKpaiHU sIK IIPaBOBOIL
JIepKaBU TepeOyBa€e y JTOCUTH SKICHOMY
CTaHi, OAHAK MOTpeOye yAOCKOHAJICHHS,
BHECEHHS MTONPABOK Ta peOpM 3 METOIO
VKpITUIEHHS HEMOPYITHOCTI  TPYIOBHUX
npaB MpaliBHAKIB Ha MPAKTUIL. 3aXHCT
TPYIOBHUX TPaB MPAI[iBHUKIB € BaXJINBOIO
CKJIaJIOBOIO IEMOKPAaTHYHOTO, IIPAaBOBOTO
1 COLIaJILHOTO CYCMiJIbCTBA, SIKMM MParte
OyTtu Ykpaina.
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HMummn H. 3HaveHue 3alUTHI TPYAOBBLIX IPaB PA00THHKA B CTAHOBJIEHHH NIPABOBOTO
rocyiapcTaa

B crarse npoaHaaM3upoBaHbl TEOPETHUECKHUE MOAXOAbI K CYIIHOCTH U 3HAYCHUIO 3aAIUTHI
TPYIAOBBIX IIPaB YEJIOBEKA, ONpPEAEICHA €€ BaKHasl pOjib B YCIOBHSIX CTAHOBIEHMS IIPABOBO-
TO TrocyapcTBa. ABTOPOM IIPECTABICHbI JE(PUHUINN TaKUX aHATM3UPYEMBIX MOHATHH, KakK
«IIpaBO Ha 3aIIUTY», «(OPMBI 3aLIUTHI TPYIOBBIX ITPaB PAOOTHUKOBY, «CPEACTBA 3AILUTHI TPY-
JIOBBIX MIPaB paOOTHHUKOBY.

Knrouegvie cnosa: npaBoBoe perylIMpoBaHHe, 3alIUTa TPYAOBBIX IPpaB, pAOOTHHK.

Inshin N. Value of protection of workers labor rights in the formation of the legal state

This article examines theoretical approaches to the nature and importance of protection
of labor rights, defined its important role in law state. The author has provided definitions of
the studied concepts like «right to protection», «forms of protection of workers labor rightsy»,
«means of protection of workers labor rights».

The author observes that the protection of labor rights can actually be realized only with the
legal establishment of the right to protection of law, that it is securely attached to a particular
legal norm of a particular legal act.

Employee’s right to protect their labor rights is a legal opportunity to use the employee to
protect their labor rights established in legal acts of enforcement action or consult the relevant
competent national or international bodies, institutions, and individuals to further their right to
protection in order to restore disturbed labor rights.

Outlined that under the forms of protection of workers labor rights should be considered
as legal complex of special legal procedures that can make law enforcement and human rights
agencies (institutions, individuals), and directly relevant staff within the human rights process,
aimed at the restoration of disturbed real labor rights and further provided valid regulatory acts
of adequate compensation for violations of the material, moral or organizational-legal character.

It is concluded that the legal regulation of means of protection of workers labor rights in
conditions of Ukraine as the law state is in good enough conditions, but needs improvement,
amendments and reforms to strengthen the inviolability of workers labor rights in practice.
Protection of workers labor rights is an important part of democratic, legal and social society,
which tends to be Ukraine.

Keywords: legal regulation, protection of labor rights, worker.
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0. APOLIEHKO

npogecop Kagpespu mpys08020 npasa
Hauionanvrozo opuguurozo ynisepcumemy
imeri Apocrasa Myapozo,

ZOKMOp 10pUIUUHUX HAYK, npogdecop

YAK 349.2:342.2

[lloao uenTparbuoro micus couiarbHol Aep:kaBu
. 9 0 oo
B cucteMi cy6’ €KTIB TPyZ0BOro npaBa YKkpaiHu

VY crarTi po3mIsSHYTO LEHTpajbHE MiClle COILiajbHOI JIep)KaBU B CHCTeMi Cy0 €KTIB Tpy-
JIOBOTO TpaBa YKpaiHu. 3poOJeHO BHCHOBOK, IO ISl COIIJIBHOT JIEPKaBU XapakTepHUM €
MTOCTIHHUH MTiaoT JIOAWHHU 3 JAEP’KaBoi0 y cdepi MONMITHKH, eKOHOMIKH, KYIETYPH, OCHOBOIO
MaTepiasbHOTO 3a0e3MeUeHHs SKOTO € IHHOBAIlifHNN PO3BUTOK iH(OPMAmiHHUX TEXHOIOTIMH,
10 BUHHUKIIK B PE3YyJIbTaTi HAYKOBO-TEXHIYHOTO MPOTPECY 1 € 3ac00aMU TIOAAIBIIOTO PO3BUTKY
OCTaHHBOTO. [HHOBAIIITHUI PO3BUTOK 30aradye CBiIOMICTh HACEICHHS, HOTO COIlialbHI Ta Mo-
JITHYHI iHTepeCcH i BUMOTH, IO CIpUsiE 3MiHI (PyHKIIIOHYBaHHS IHCTUTYTIB ICpP’KaBH B Pi3HO-

MaHITHHUX c(epax.

Knrwouosi cnosa: conianbHa epkaBa, Cy0’ €eKTH TPYIOBOTO 1paBa, CollialibHa ITOJITHKA, CO-

HiaJgbHE MAPTHEPCTBO, COLIATBHUN JTIAJIOT.

Hapssuuaiitno ckiajgHi €KOHOMIYHI,
MOJITUYHI Ta COIMialbHI TPOIECH, IO
Bi/IOyBarOTHCS B CY4aCHOMY CBiTi, IEMOH-
CTPYIOTh HArajibHy MoTpedy B MOIIYKY
HOBUX MIJIXOJIB JI0 BUPIIIEHHS 0ararhox
npodieM y JepKaBo- Ta MPaBOTBOPEHHI.
H. M. Onimenko ta H. M. [1apxomeHko
BHCIIOBITIOIOTH MipKyBaHHS, IO B IICHTPI
IOPUIINYHOT HAyKH 3HAXOJSITHCS THTaH-
Hsl, TOB’5I3aHi 3 BIJICYTHICTIO CHCTEMHO-
ro IpPaBOBOTO PEryJIOBaHHS, IPABOBOI
KOHKpeTH3allii Ta peaizailii MOoJI0KEHb
PO COLliaIbHY MPaBOBY JeprKaBy, 3a0e3-
TICYCHHS HEI0 HE TIIBKA BHYTPINTHHOTO

HOPSLIKY 1 30BHIIIHBOT Oe3neku, a i Bia-
MOBITATBHOCTI 32 JTOOpOOYyT TPOMAJISH,
HATIOBHEHHS KOHCTHUTYI[IHHOTO — TIOJO-
JKEHHsI 100 BU3HAHHS YKpaiHW COIi-
ANBbHOI0 JICP’KaBOI0 pEaJIbHUM 3MIiCTOM
[1, c. 5]. CucreMmy KOHKpPETHUX 3aXO[IiB,
CIIPSIMOBAaHMX HAa IKUTTE3a0E3MEUCHHS
HACeJICHHS, YTBOPIOE COIiabHA TTOITH-
Ka JepxaBu. Sk crpaBeIMBO 3a3HAuae
b. B. Pakurcekuii, OCTaHHS BKJIIOYa€
B ce0e: a) OLIHKY MPOOJIeMHOI cUTyaIlii
B couianbHiil cdepi; 0) reHepaibHi Ta
eTarHi 1T COITiabHOI MOJIITUKY; B) BH-
SBIIEHHS OCHOBHHMX CHpPUSATINBHX 1 He-
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CIIPUATIUBAX TCHACHINH 1 iX TpHUYWH;
r) ikcariro TpPaHUYHUX COIlIATBHUAX
pyOexiB 1 mapaMeTpiB COLIaJILHOTO IO-
JIO)KEHHSI, MacoBe IOIIMPEHHS SKUX
CBIZTYMTH TIPO 3arpo3y HalioHaNbHINA Oe3-
TIeIIi; JT) CTPATETiI0 COMiaIbHOT O THKH;
€) OOTpyHTYBaHHS TPIOPUTETIB COIialb-
HOI TOJIITHKH; €) PO3YMiHHSI KJIaCOBOTO
CHIBBiIHOILICHHS B HAHOMMKYiH TIepcrek-
THUBI 3 MPOOJIEM COIIaJIbHOTO CTAHOBHUINA
1 foro JMHAMIKY; 5K) PO3YMIHHS poIi Aep-
JKaBH y TIPOBEICHHI COIAJIbHOI TOJITH-
KH 1 3a0e3meueHH]l coiajgbHOl CTIHAKOCTI
[2,c. 6].

ComjajibHa IOJITHKA  3I1HCHIOETH-
Cs B TaKMX OCHOBHHUX c(epax colliajib-
HUX BiZIHOCHH: PUHOK TIparli, 3aiHATICTh
1 0e3po0iTTs; orurata i OXOpPOHA Iparli;
pErynioBaHHs JOXOAIB 1 CHOXKUBAHHS TO-
BapiB MacoBOIO MONHUTY; NICHCIIHE 3a0e3-
[IEYCHHS; HaJIaHHS aJPECHOI COIliaIbHOT
JIOTIOMOTH;, COILliaIbHE CTPaxyBaHHS; CO-
miagbHe OOCIYyTOBYBaHHS; OCBiTa, TIPO-
(beciliHa TMIATOTOBKA, TEPEIiArOTOBKA
1 miBUINEHHS KBawiQikallii; Hayka; 0Xo-
pOHa 370pOB’sI; KyAbTYpa; pizuuHa Kysb-
Typa, CHIOPT 1 TypHu3M; femMorpadis, ciM’s,
MAaTEpPUHCTBO, OATHKIBCTBO, MUTHUHCTBO,
MOJIOZb; €KOJIOT1YHa Oe3IeKa, 3aXHUCT BiJl
MIPUPOTHUX 1 TEXHOTEHHUX aBapil i kara-
CTpod; 3aXUCT COIiATBHO-EKOHOMIYHUX
MpaB ycix KaTeropid TpoMajsiH.

IcHYIOTH JIBa OCHOBHUX MiJIXOIH 10
pOJIi Iep>KaBH B COITiabHIN TOTITHII.

[IpuxunbHUKHY nIeporo 6avars y aep-
JKaBl OpraHi3aropa CoIiajJbHOI IO THKH,
IO 3a7a€ MOPSIOK 1 perviaMeHTH B3a-
€MOBIJIHOCHH COLIaJbHUX TPYI 1 BU3HA-
Yae MiCIie KOKHOI 13 TPYI y CYCILUIBCTBI.
CorrianpHa MMOMITHKA TIPH IEOMY BTpadae
BIIACTHBOCTI TPOIIECY B3aEMOII COTTialb-
HUX TPYII sIK ii cy0’€KTiB, BOHA BCE OiJIb-

1€ MEPETBOPIOETLCS B CYKYIHICTH Jep-
JKaBHUX 3aXOJ(iB I0JI0 3MIHU YMOB KHUTTS
1 mapamerpiB COIaJbHOTO CTAaHOBHINA
KOHKPETHHX COLIaJbHUX TPYII.

Hpyruit miaxix BUXOIUTH i3 TOTO, 110
POIIb JIepXKaBH y COLIaNbHIM MOMITHII TO-
JISITA€ Y TAKOMY:

a) JIep)KaBHICTh 3a0e3Meuye BKITFOYC-
HICTh JIIOMWHU B CYCIIUIBCTBO. 3aBISKH
COIaJli30BaHOCTI BHHMKAE 3arajbHOHA-
[[IOHAJIbHE PO3YMiHHSI HOPMAJIBHUX YMOB
JKUTTS B CYCITIIBCTBI;

0) nepxaBa 3a0e3meuye HaKpalii
i3 MOXJIMBUX y KJIACOBOMY CYCIiJIbCTBI
YMOBH JIJISl PO3TOPTAHHS COIIaJIbHOT aK-
THBHOCTI CBOiX rpoMmamsH. Ilpm Takiit
JIEPYKABHOCTI HIXTO 13 JIFOAEH HE TiIbKU
HE BHKJIFOYCHUH 13 CYCITUTBCTBA, a TAKOXK
HE JIOMYCKAEThCS JIUCKPUMIHAILS SIKOI-
HeOy/Ib YaCTUHU HACCJICHHS,

B) Jep)kaBa HE BimOUpae y Tpoma-
JITH 1 COIIaIbHHUX TPYyNm IiX CYCHUIBHOT
Cy0’€KTHOCTI, @ TOMy HE KYJIBTHBYE IIa-
TEPHANICTChKI (OPMHU JEp>KaBHOI COLi-
anbHoi monitThkH. [Ipu oMy nepikasa
HE CTaBUTh JKOAHINM 13 COLIaIbHUX TPyI
TIEPETIOH TS TTOKPAIICHHS 11 COIliaabHO-
TO TIOJNIOKEHHS. €IMHUM OOMEKEHHSIM €
3aKOHHICTh METO/IiB TAKOTO MIOKPAIIEHHS;

T) JiepKaBa YTBOPIOE MPOCTIp IS CyC-
MUJIBHUX MOMKJIMBOCTEH, 3aXMINEHHX Bij
CBaBLJUISA TIPUBATHOI CWJIM, BiJl PyHHIB-
HOTO BIUIMBY CHTYaTHBHOI IEepeBaru CHJ
Ha B3a€MOBITHOCHHH COIIAJIbHUX TPYTI 13
MPOTHIICKHUMH THTEpECaMHu.

Buxonsiun i3 BHUIIEBKA3aHOTO, BBaXKa-
€MO, 10 OCHOBHUMH MPIOPUTETAMH COIIi-
aJBHOI MONITHKKA YKpainu y cdepi mparii
MTOBHHHI CTATH: BJOCKOHAJIEHHS TPYI0BO-
TO 3aKOHO/IaBCTBA; YIOCKOHAJICHHS CHC-
TEMU MOHITOPHUHTY Ta TIPOTHO3YBaHHS
CUTyallil Ha PUHKY Tpalli; 3a0e3neueHHs
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30amaHcoBaHOCTI TpodeciitHOi  OCBITH
1 MONUTY Ha poOOYy CHITY; CTHMYIIOBaH-
HSl €KOHOMIYHO1 aKTUBHOCTI HACEJICHHS;
mIMpOKa iHPOPMAIifHO-pO3’ ICHIOBaIbHA
poboTa cepen HaceJIeHHS 1110/I0 TPYAOBUX
IpaB Ta CMOCOOIB IX 3aXHCTy, IepeBar
JIeTaTbHOI 3aHATOCTI; CTBOPEHHS rapaH-
tiftHoro ®ouy 11 3a0e31eueHHs 3aXuc-
Ty TPOLIOBUX BUMOT IMpPaLliBHUKIB Yy pasi
OaHKpyTCTBa poOOTO/AABIIS; PO3BUTOK Ka-
JIPOBOTO TIOTEHITIANy; ITiIBUIICHHS SKOC-
Ti poOOYMX MICITh; pO3poOKa MEXaHI3My
peanizarii Mi>XHapOJHHUX JIOTOBOPIB TIPO
B3a€MHE MpaleBIAITyBaHHSI Ta COLi-
QIBHUM  3aXUCT TPYASLIMX-MITPaHTIB,
CTOPOHOI SIKHX € YKpaiHa, CTBOPEHHS
MIEBMX MEXaHI3MIB Jieramizamii JOXOiB
TPOMaJISH, SIKi TPAIIOIOTH 32 KOPIOHOM;
MiBUIICHHS  €(EKTUBHOCTI  HAIVISIILY
1 KOHTPOJIO 32 JOTPUMAHHSIM TPYHAOBOTO
3aKOHOJIABCTBA.

IIpyn 1bOMYy BIOCKOHAJIEHHS 3aKOHO-
JIAaBCTBA € HE UM 1HIITNM, K peaji3alliero
comianbHOi (YHKIIT JepxaBu, 3a0esre-
YeHHs TpaBa KOXHOI JIIOIWHU Ha TiIHE
xutTs. [loganmpma po3poOka HOpMma-
THUBHOT 0a3u COIIAJILHOTO PO3BUTKY Mae
3MIHCHIOBATHCS HA OCHOBI IPUHIIHIIIB:

— COINaJIbHOI CITPaBEIINBOCTI, TIEPIII
3a BCE PIBHOCTI COIIaJIbHUX TIPaB BCIX
TpOMaJIsH;

— IHUBIAYaIbHOT COMIATBLHOT BIAOBI-
JABHOCTI — 000B’SI3Ky TPOMAJISIH BUNHSI-
TH MaKCUMYM 3YyCHJIb JIJIsi camo3abesrie-
YEHHS 1 CAaMOJOIIOMOI'H;

— comianpHoi comgapHocTi — (hopmy-
BaHHS TaKOl CHCTEMH BiTHOCHH, TP SKii
BCE CYCIIJIBCTBO 3YCTpIUae COIianbHi
TPYIHOLLI SIK €IMHA, 371aT0/PKeHA CHCTEMA,

— COLIAJBHOTO MapTHEpPCTBa, JIOTPH-
MaHHS yciMa CTOPOHAMH JIOCSTHYTHUX JIO-
MOBJICHOCTECH;

— coIriaapbHOI KOMITEHCAIlii — CTBOPEH-
HS TpoMajsHaM CHCTEeMH KOMIICHCAL]
00MexeHb, 00yMOBJICHUX iX COILIaIbHUM
CTaTycoMm;

— CoILlaJIbHUX TapaHTiH, 1110 nepeada-
YaroTh HAJaHHS T'POMaJsHAM I'apaHTOBa-
HOTO MiHIMYMY COIliaJIbHUX TTOCIYT;

— cyOcuuiapHoi MIATPUMKH Tpomaj-
ChKMX IHILIATUB y BUPILICHHI MpoOdieM
COLIIAIEHOTO PO3BUTKY.

Xova HEOOXITHICT COIaIBHOI Opi€H-
TOBAHOCTI Oy/Ib-SIKO1 AepKaBU BU3HAETHCS
MDKHApOIHUM CIIBTOBAPHCTBOM, JTAJIEKO
HE BCi KpalHU MOXYTb B Cy4aCHHUX yMO-
Bax peajbHO 3aXHCTUTH BCi COLliaJIbHO-
eKOHOMiuHi mpaBa 0e3 BUHATKY. OCHOB-
Ha TIPUYMHA — CTAaH CKOHOMIKH JICPKaBH.
ComianpHa (yHKIIST MOXe 3IiHCHIOBa-
TUCSl Y TIOBHOMY O0CS31 TiJIbKM 32 YMOB
BUCOKOT'O PiBHSI €EKOHOMIYHOTO PO3BUTKY,
IO JI03BOJISIE PO3YMHO MEPEPO3NOALTUTH
KOIITH 1 pecypcH, 30epiratouu npu oMy
CBOOOIY PUHKOBHX BiTHOCHH.

I TyT BHMHHMKae Taka BaXJuBa IPO-
Onema, SIK BU3HAUUTH MEXI BTPyYaHHS
JepKaBU B EKOHOMIKY, 1100 BOHHM HE CTa-
JIU 3aBaJiOI0 ii PO3BUTKY, 3 OIHOTO OOKY,
1 3a0e3neymsii HaJIeKHUN PiBEHb COIli-
AJIBHOTO 3aXUCTYy TPOMAIsiH — 3 JIPYTOi.
CkiafHICTh LBOTO NUTAHHS IIOB’sI3aHA,
Ha nyMky O. A. JlykamoBoi, 3 TUM, IO
BUDILICHHS! COLQJIbHUX MHUTaHb BUMa-
rae 30UIblIeHHS BUpoOHHMIITBa [3, c. 18].
Ilinrpumye ii I1. 1. HoBroponues, skuit
mume: «CamMa mymMKa Mpo KPYITHI COIIi-
ajpHI pehopMu Morya 3’SIBUTHCS TiTBKU
y 3B 53Ky 13 HaKOMHMYEHHSM HapOIHOTO
OararcTBa, 1 0e3 ¥Oro MmporpecHMBHOTO
3pOCTaHHS COIliajibHi YMOBH HE MOXYTh
PO3BHUBATHCS yCHIITHO» [4, ¢. 342].

EdexruBHa B3aeMOIIsT MiX TepKaBOIO
1 Oi3HECOM Il BHPINICHHS CYCHLIBHO
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3HAUyIUX 3aBIAaHb y COLIAJIBHO-TPYHO-
Biif cdepi Ha B3aEMOBHTITHHX YMOBax
MOXIIMBA Ha PiBHI JAep>KaBHO-IPHBAT-
HOTO TapTHEpCTBa — CIHiBPOOITHUIITBA
MDK Jep)kaBoi0 YKpaiHa, ABTOHOMHOIO
PecnyOmikoto Kpum, TeputopiabHIME
rpoMagamMH B 0c0o0i BiJIMOBITHUX OpraHiB
Jep>KaBHOI BIIaJW Ta OPTaHiB MiCIIEBOTO
CaMOBPSAIYBaHHs Ta IOPUIUYHUMH OCO-
0aMu, KpiM JIEpKaBHUX Ta KOMYHaJIbHUX
MiANPUEMCTB, a00 (I3UYHUMH Oco0a-
MH — MIIIPUEMIIMH, IO 3MIHCHIOETHCS
Ha OCHOBI IOTOBOPY B MOPSAIKY, YCTaHOB-
neHoMy 3akoHoM Ykpainu «IIpo nepxas-
HO-IIpUBAaTHE MAPTHEPCTBO» Ta iHIIUMH
3aKOHOJJABYMMH aKTaMHU.

B. B. Knayc 3a3Hauae, 1110 OCHOBHHM,
CHCTEMOYTBOPIOIOYMM €JIEMEHTOM TaKO-
TO TTAPTHEPCTBA € CITIBPOOITHUIITBO, MPH
SIKOMY JCp’KaBHI Ta MPHUBATHI CTPYKTYPH
BUCTYNAIOTh SIK PIBHOIPaBHI MapTHEPH,
B3a€MHO JIOTIOBHIOIOUH OJIUH OJHOTO |5,
c. 63]. Mera momnsarae B 00’ €qHAHHI T0-
CBily Ta BMiHb Pi3HHX JIEP)KaBHUX 1 IpH-
BaTHUX MAapTHEPIB, 3 TUM LI00 rapaHTyBa-
TH TOCSTHEHHSI HAHKPALIUX Pe3yJbTaTiB.
Bona nocsraeTbcsi KOHILIGHTpAII€l0 Ma-
TepianpbHUX 1 (QiHAHCOBUX pecypciB, 3a-
JIY4CHHSM M03a0I0[DKETHUX JXKepell JUIs
peanmizarii CyCHiIbHO 3HA4yIINX MPOEK-
TiB y Talxy3siX €KOHOMIKH, COLianbHil Ta
IHHOBAIIHHIT cepax.

[IpuHIMNIOBO BaXJIWMBO, ILIO aHAaIi3
e()EKTUBHOCTI  3/IMCHEHHS JIePXKABHO-
MPUBATHOTO TIAPTHEPCTBA Ta BHUSBICHHS
MOKJTUBHX PH3HUKIB, TOB’S3aHUX 3 HOTO
peasizaiiiero, TPOBOMATHCS TIEPIN 3a BCE
LUISIXOM JICTaJIbHOTO OOIPYHTYBaHHS CO-
LiaJIbHO-eKOHOMIYHUX Ta EKOJOTIYHUX
HACJIIJIKIB 3/[IICHEHHS JIep)KaBHO-TIPUBAT-
HOTO MapTHepcTBa. Take oOIpyHTYBaHHS
B YaCTHHI COLIaJIbHO-€KOHOMIYHHUX Ha-

CITJIKIB TIPOBOAWTHCS 3a pe3yJbTaTaMu
aHai3y: a) eKOHOMIYHHX Ta (PiIHAHCOBHUX
MOKa3HUKIB peajizauii napTHepCTBa, y TO-
My YHCJI MOPIBHSHHS IMOKAa3HHUKIB HOTO
peaizanii i3 3aCTOCYyBaHHIM JIEPKABHO-
IPUBATHOTO NaPTHEPCTBA 3 IOKA3HUKAMHU
3MICHEHHA Takol MISUIBHOCTI 3a 1HIIHX
YMOB, HIK Yy paMKax JAep>KaBHO-IPHBAT-
HOTO TapTHEpPCTBAa; 0) cOLiadbHHUX Ha-
CHIJKIB peanizallii MapTHEPCTBA, BKIIO-
a0y TONIMIICHHS SKOCTI TMOCIyT Ta
piBEHb 3a0€3IEUYCHHS TOMUTY TOBapamMH
(poboTamm 1 moOCIyramu); B) PHU3HKIB,
NOB’SI3aHKX 13 peani3ali€ro mMapTHEPCTBa,
3 ypaxyBaHHSIM PIi3HHX 3ac0o0iB iX po3-
NOAUTYy MDK JepKaBHUM Ta IpHBaT-
HUM TIapTHEpaMH 1 BIUIMBY BIJIOBIJI-
HOTO PO3IOAUTY PH3UKIB Ha (DiHAHCOBI
3000B’sI3aHHS AepKaBHOrO maprHepa. [lo
KPHUTEPIiB COLIaIbHOTO XapakTepy Uis
NPOBEJCHHSI OLIHKA KOHKYPCHHX TIPO-
MO3UIIIM HaJie)KaTh: BUKOPUCTAHHS ITiJ|
yac 3IIHCHEHHs JepXKaBHO-IIPUBATHOIO
MapTHEPCTBA IIPAIliBHUKIB — TPOMAJISTH
VKkpainu; piBeHb 3apo0iTHOI IIaTH Ta
colianbHOrO 3a0e3MedYeHHs] HalMaHuX
NpaliBHUKIB; BIUIMB HA PIBEHb COIiajb-
HO-CKOHOMIYHOTO PO3BUTKY aJMiHIiCTpa-
THBHO-TEPUTOPIAIbHOT OJUHUII, PETiOHY.

BaxxnmmuBuM iHCTpyMeHTapieM y3ro-
JOKEHHSI 1HKOJIM CyNepewINBUX 1HTEPECiB
mpani 1 Kamitaiay € coliajbHe HmapTHEp-
CTBO, SIK€ SIK COLIAJIbHUI THCTUTYT 1 CO-
iaTbHAN TIpoIiec 00’ €EKTHUBHO BJIACTHBE
CoTliabHIl AepKaBi.

I1. A. Ilnnunenko 3a3Hayae, 1o Aep-
JKaBa € CTOPOHOIO COLIAJIBHOTO MapT-
HEpCTBa SIK NMEPBUHHUN HOCIH comiaib-
HO-€KOHOMIYHHX 1HTEpeCiB, a JepiKaBHI
OpraHu € TUIbKW TpPEJICTaBHUKAMH JIep-
JKaBH, SKi CTBOPIOIOTBCS I peaiizarii
3aBllaHb 1 1[I COIIaIbHOTO TapTHEP-
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ctBa [6, c. 30]. €. b. XoxJ0B BBaxkae, 1110
JepkaBa B MEXaHi3Mi COIiaTbHOTO MapT-
HEpCTBa BUCTYNAE K CyO’€KT myOIiuHOT
BIIaJIH, SIKWH, TUM HE MEHII, B3aEMOJIE 13
cy0’eKTaMM I1HIIMX COI[IAJIbHO BarOMHUX
iHTepeciB Ha 3acamax piBHOCTI. Ha nymKy
MIPaBO3HABIISL, OpTaHizallis COIIATBHOTO
MapTHEPCTBA € OCHOBHOIO (DYHKITI€IO Jep-
JKaBU B MEXaHi3Mi IPABOBOTO PETYJIO-
BaHHs [7, ¢. 499]. [Ipore Oinbi BIajiow
BujacThbcsa no3uiis B. HoBikoBa, skuii
3a3Hadvae, Mo B PETYIIOBaHHI COIIabHO-
TPYAOBHX BiJIHOCHH 1 COIIaJIbHOTO /1iajio-
Ty Jiep>kaBa BUKOHYE, To-Tiepiie, QyHKITiT
myOIiYHOT BIIad, MO-ApPYyTe, BUCTYIAE SIK
cowiaabHui mapTHep. SIK 3aKOHOJaBEIlb
JieprKaBa MpUiMae HOPMATHBHO-TIPABOBI
aKTH, BCTAHOBIIIOE TIPAaBIJIA 1 MPOLIEYPH
COIIaJIbHOTO TIAPTHEPCTBA, a TaKOX BH-
3HAYa€ MPAaBOBUH CTAaTyC YYaCHHKIB Iie-
PETOBOPHOTO MPOIIECY, BUCTYMNAE SIK IO-
Cepe/IHUK TIPU BHPIIIEHH] KOHQIIIKTHUX
CUTYaIliil M’k TTapTHEpaMH Ta MPEICTaB-
HUK 1 TapaHT iHTEpeciB JepkKaBH y CHC-
TeMi COI[IaJIbHOTO MapTHEPCTBA. Sk Biac-
HUK 3aC001B BUPOOHHMIITBA JiepiKaBa Oepe
Ha cebe ¢yHkuii pobGorojaBus i cama
CTa€ CTOPOHOIO yToJl MEBHOTO piBHA [8,
c. 38-39].

A. 1. KyapsiueHKo corliasibHe apTHep-
CTBO HA3MBA€ JAi€BOIO (POPMOIO PETYIIO-
BaHHS COIIAJILHO-TPYJOBUX BIJHOCUH,
110 YTBOPUJIACS BHACIIIIOK €BOJIOLIIT CyC-
MiJIBCTBA M y pe3ynbTari sIKOi HEeMPUMH-
pUMi KJIaCOBi MPOTHCTOSIHHS TpaHCOp-
MYIOTBCSL y CYNepedyHOCTi i KOH(IIKTH
3HAYHO HIKYOTO PiBHS, TOOTO B Ti, 110 BU-
pilyroThcsi TpodCiIKOBUMHU OpraHiza-
LisSIMU 1 00’ €THAaHHSAMU pOOOTOABIIIB 3a
YMOB KOHTPOJTIO fiepskasH [9, c. 135-136].
OTXxe, 3MICT IIi€l Kareropii CTaHOBIATH
PI3HOTO POy 3B’S3KH, B SIKi BCTYIAIOTh

COIiaNIbHI MAPTHEPH JJIsi BPETYIFOBAHHS
COILIIAJILHO-TPY/IOBUX, CKOHOMIYHUX, BU-
POOHUYMX BIJIHOCHH 3 METOH 3a0e3re-
YeHHS CBOIX MpaB Ta iHTEpeciB 1 3abe31e-
YEHHSI COIIaIbHOI 3JIar0/I1 B CYCIIBbCTBI.

VY4acTe JgepkaBH SK COIIAJIBHOTO
napTHepa B COIIAJbHO-MIAPTHEPCHKOMY
MeXaHi3Mi MPOSIBISIETECS Y TPHOX OCHOB-
HUX (hopmax:

a) BOHA Ha MAPUTETHHUX 3acajiax IIo-
psia i3 poOOTOMABISIME Ta TPAIliBHUKAMHU
Oepe ywacTh y 3arajbHOOOOB’S3KOBOMY
JICPYKAaBHOMY COIIaJIbHOMY CTpaxXyBaHHI.

Tak, ynpasiinas ®oHI0oM 3aranbHO-
000B’sI3KOBOTO JICP’KABHOTO COITiaTLHOTO
CTpaxyBaHHs YKpaiHM Ha BUTIAJOK 0Oe3-
pOOITTS 3MIWCHIOETHCSI HA TMApPUTETHIN
OCHOBI JIeP’KaBOIO, MPEICTAaBHUKAMH 3a-
cTpaxoBaHuX oci0 i poboromasuis. [lo
ckiaay mpaBiiHHsd DOHIY BXOIATH IO
15 mpencTaBHUKIB Bi Iep)kaBH, 3acTpa-
XOBaHHX 0Ci0 Ta poOOTOAABIIIB, SKi BUKO-
HYIOTh CBOI OOOB’SI3KH Ha T'POMAJICHKUX
3acamax. [IpencraBHUKaMu JepKaBU €
MPEACTAaBHUKH BiJl IEHTPAILHUX OpPraHiB
BUKOHABYOI BJaJM, SKI MPU3HAYAIOTHCS
Kabinerom MinictpiB VYkpainu. Ilpen-
CTaBHUKHM 3aCTPaXxOBaHUX OCiO Ta pobo-
TOJABIIB JICJCTYIOThCS NPOQCIIKAMH,
ix 00’eqHAaHHAMU Ta 00 €IHAHHSIMHU PO-
OotonasuiB. [lopsiiok neneryBaHHS LUX
MPEJICTABHUKIB BU3HAYAETHCS CTOPOHA-
Mu camocTiiino. [Ipasrinas ®oHgy odo-
JIIOE€ TOJIOBA, SIKUWA OOMPAETHCS 3 HJICHIB
npaBiinHs DOHTY CTPOKOM Ha J[BA POKHU
[OYEProBO BiJl MPEICTABHHUKIB KOKHOI
croponu. ['onosa npasninHs PoHay mae
JIBOX 3aCTYITHUKIB, SIKI Pa30M 3 TOJIOBOIO
MpencTaBisIioTh cTopoHn (cT. 10 3ako-
Hy Ykpainu «IIpo 3aranmbHO000B’s13K0OBE
JIepyKaBHE COIlialIbHE CTPAXyBaHHS HA BH-
Majo0K 0e3po0ITTNY).
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[Ipasninns llenciitHoro ¢oumy dop-
MY€ETBHCSI Ha OCHOBI MapUTETHOCTI Mpea-
CTaBHHUKIB JICP)KaBH, 3aCTPAXOBaHUX 0Ci0
i poboromaBmiB. [lo ckiagy mTpaBiIiHHS
[lenciiinoro QoHay BXOIATH IO IT SITh
MIPEACTaBHUKIB BiJ JepKaBH, 3acTpa-
XoBaHMX o0ci0 1 poOoromammiB. Ilpen-
CTaBHUKU BiJ J€p)KaBU MPU3HAYAIOTHCS
i Bimknukarotecsi KaGinerom MiHicTpiB
VYkpainu, a NpeICcTaBHUKU BiJ 3acTpa-
XOBaHHUX 0cCi0 Ta poOoTomaBIiB oOMpa-
FOTBCS (ZIEETYIOTHCS) 1 BITKITUKAIOTHCS
cTopoHamu camocTtiiino. Ilpu3HaueHss,
oOpaHHs (AeJeryBaHHs) 4JICHIB IPaB-
ninns [lencitinoro GoHmy 3m1HCHIOETHCS
HE Mi3HIIIe TPhOX MICAIIB J0 JHS 3aKiH-
YeHHS ITOBHOBAXEHD BIAITOBIIHUX YICHIB
npaBiiHHA. [onoBa mpabninHsa [leHciii-
Horo (OHIy Ta HOTro 3acCTYIMHHUKH 00Hpa-
IOTBCSI CTPOKOM Ha JIBa POKH TIOYEPrOBO
BiJ] IPEACTAaBHUKIB KOKHOI cTopoHu. [Tpn
OMY TOJIOBa MpAaBIiHHS Ta WOTO 3a-
CTYIHUKU MarOTh OyTH IIPEACTaBHUKAMU
TPbOX PI3HHUX NPEICTABHULBKUX CTOPIH
(crarti 60, 62 3akony VYkpainu «IIpo
3araJbHO000B I3KOBE Jiep KaBHE TIEHCIH-
HE CTpaxyBaHH»);

0) nepxaBa Oepe ydacTb y BHPIIICHHI
KOJIGKTHBHO-TPYIOBUX CITIOPiB — B 0CO0i
HanionaneHoi cayx0u mocepeaHuuTBa
i mpumupenns (HCIIII) Bona opranizo-
Bye npumupHi npouenypu. HCIIII € mo-
CTIMHO JiIOYMM JIep)KaBHUM OPTaHOM,
ctBopeHUM IIpe3uneHrom Ykpainu ajis
COPUSIHHSA  BPETYJIIOBAHHIO  KOJICKTHB-
HUX TpynoBux crnopiB. Lleit nepxaBHUit
OpraH Mae mpaBo: OpaTu y4acTb Y BUDI-
IICHHI KOJIEKTUBHOTO TPYJIOBOIO CIIOPY
Ha BCiX HOTrO CTajisiX; KOOPJAUHYBATH PO-
00Ty TPymOBOTO apOiTpaky, HAIIPABIIATH
CBOIX CTEMiaJiCTiB, eKCIIePTiB I ydac-
Ti y poOOTi NIPUMHUPHHUX OPTaHiB; OJep-

JKYBaTH B YCTAHOBJICHOMY IOPSJIKY BiJ
Jep’KaBHUX OpraHiB, OPraHiB MiCIIEBOTO
CaMOBpsITyBaHHsI, MPOQECIHHNX CITIJIOK,
poboTomaBIiB Ta iXx 00’€qHAHB, CTOPIH
KOJICKTHBHHUX TPYAOBUX CIOpiB iHGOp-
MaIlito, JOKyMEHTH Ta Marepiaiu, HeoO-
XiZHI NI BUKOHAHHS TMOKJIAJCHUX Ha
HCIIII 3akoHoM (yHKIIIH; monepeKaTu
CTOPOHHU TMPO MOPYUICHHS HUMH BHUMOT
YUHHOTO 3aKOHO/AABCTBA IIiJ{ 4Yac pPO3-
ISy KOJEKTUBHOTO TPYIOBOTO CIIOPY
Ta MOXJIMBI HACIIJKU TaKUX TOPYIICHb.
Jlo ocHoBHuX 3aBnanb HCIIIT Hanexars:
CIPUSIHHSL B3a€EMOJIII CTOPIH COILliajIbHO-
TPYIOBUX BIHOCHH y IPOILECI BPETYIIO-
BaHHS KOJEKTMBHHUX TPYIOBHUX CIIOPIB,
0 BUHHUKJIA MK HHMH; TPOTHO3YBaH-
HSl BUHUKHCHHS KOJICKTUBHUX TPYIOBHUX
CIIOPIB 1 CIPUSIHHS CBOEYACHOMY iX BH-
PIIICHHIO; 3/IMCHEHHS MOCEPEIHUIITBA
1 IPUMUPEHHS 11T 9aC BUPIIICHHS KOJICK-
TUBHUX TPYIOBHUX CIOPiB; 3a0e3neueHHs
3MIHCHEHHSI COIIabHOTO Jiajory, BUPO-
OJICHHSI Y3TO/DKCHHMX MPOTMO3UIIIN 1010
PO3BUTKY  COIIaJIbHO-CKOHOMIYHUX Ta
TPYJOBUX BITHOCHH B YKpaiHi; 3/iliCHEH-
HS 3aXO/iB 13 3armo0iraHHss BUHUKHEHHIO
KOJIKTHBHHUX TPYIOBHX CIOpIB; ITiJIBU-
IICHHS PIBHS IMPaBOBOI KYJIbTypH ydac-
HUKIB COLIaIbHO-TPYOBUX BiTHOCHH;

B) BHCTyHae Cy0’€KTOM KOJICKTHB-
HO-JIOTOBIPHOTO PEryJlOBaHHS Ha Ha-
[iOHAJTBPHOMY piBHI. 3TimHO 3 4. 2 CT. 3
3akoHy Ykpaiam «lIpo KomekTuBHI H0-
TOBOPH 1 YyroJIn» CTOPOHAMU TeHEepaIbHOT
YTOAM BHCTYMNAIOTh: MPOQeciiiHi CHiiKHy,
Akl 00’emHanvcs i1 BEIEHHS KOJIEK-
TUBHUX IIEPETOBOPIB 1 yKIAICHHS T'eHe-
paNbHOI yrof; BIACHUKHA abO YIIOBHO-
Ba)XCHI HMMH OpraHH, SKi 00’ €IHAIUC
JUISL BEJICHHSI KOJICKTUBHUX IIEPETOBOPIB
1 YKJIQJICHHSI TeHepajIbHOI Yro/u, Ha M-
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MPUEMCTBAX SKUX 3alHATO OiIBIIICTH
HallMaHWX MpaIliBHUKIB JepxkaBu. Ham sxe
BHUJIAETHCS OLIBIII MPABUIIBHOIO MO3UILIS,
sIKa 3 POKY B PiK 3HaXOJUTh BifOOpakeH-
Hsl B TCHEPaJIbHUX YTOJax, 03HAHOMIICHHS
31 3MICTOM SIKMX CBIIYMTb, 1[0 B HUX MiC-
TUTHCS 3000B’sI3aHHS HE TLTBKH CTOPOHHU
poboTOnaBIiB 1 CTOpOHM NPOGCHINIOK,
a i OKpeMO 3aKpiIIIIOIOTHCS 30008’ sI3aH-
Hst KaGinery MinictpiB Ykpainu.

OCHOBHMMH IIUIIMHA  COI[AJBbHOTO
MapTHEpCTBa €: a) po3podka i peaiza-
i  COLIaJIbHO-€KOHOMIYHOI ITOJITHKH,
10 BiJINIOBiJIa€ iHTEpPECaM SIK COIliaIbHUX
MapTHEPIB, TAK 1 CYCIUILCTBA 3arajioMm;
0) 3a0e3redeHHsl CTIHKOTO PO3BUTKY COIIi-
aITBHO-TPYNOBOI c(hepH; B) BCTAHOBICHHS
coIianbHOi CTa0IIBHOCTI 1 371aTO/N B CyC-
MIJTBCTBI; T) JOCSITHEHHS 30aJJaHCOBAHOC-
Ti iHTEpeCciB MpauiBHUKIB, pOOOTOAABLIB
1 JIepKaBy; J1) TIONIEPE/HKCHHS 1 BUPIILICH-
HSl COIIaIbHO-TPYIOBUX KOH(ITIKTIB.

Jlo ¢op™m comiasbHOTO TApPTHEPCTBA
HaJIEeKaTh:

— KOJICKTHBHI TIEPErOBOPH OO ITijI-
TOTOBKH MPOEKTIB KOJICKTUBHUX JIOTOBO-
piB, yroa Ta ix yKJaJIeHHS;

— CIIUTbHI KOHCYJBTAII{ 3 MUTaHb Pery-
JIIOBAHHS TPYIOBHUX 1 IHIIAX Oe3mocepen-
HBO TIOB’SI3aHUX 3 HUMH BiIHOCHH;

— y4acTh MPAIiBHUKIB Ta IX MpeIcTaB-
HUKIB B YIPaBJIiHHI MiIPHEMCTBOM;

— y4acTh MpPEJICTaBHUKIB CTOPIH CO-
1iaJIbHOT0 MAPTHEPCTBA B MPUMUPHO-TIO-
CEPEeTHHIIBKUX MPOIEeAypax 3 BUPIMICHHS
KOJIEKTUBHUX TPYAOBUX CIIOPIB;

— KOHTPOJIbHI 3aX0/Id 32 BUKOHAHHSM
3000B’s13aHb CTOPOHAaMHU  COLIAJIHHOTO
naprHepcrBa Ta iH. [10, c. 58].

TpymoBe 3aKOHOAABCTBO, OKPiM Tep-
MiHa «COIliaJbHe MTAPTHEPCTBOY, AKTUBHO
BHKOPHCTOBYE TaKOX TEPMiH «COIliallb-

HUM gianor». OcTaHHIM PO3YyMI€TBCS SIK
npolec BU3HAYCHHS Ta 30JIMOKEHHS TT03H-
Ii#, TOCATHEHHS CIIILHUX JOMOBIIEHOC-
Te Ta MPUUHATTA Y3TOKCHHUX PIIICHb
CTOPOHAaMH MIaJioTy, SIKi TMPEICTaBISAIOTh
IHTEpecH TpaliBHUKIB, poOOTOAABIIB
Ta OpraHiB BUKOHABYOI BIaJd i OpraHiB
MICIICBOTO CaMOBPSILyBaHHS, 3 IMUTaHb
dbopmyBaHHS Ta peaiizaiii JepkaBHOT
comiajgbHOl Ta €KOHOMIYHOI ITOJITHUKH,
pEryJioBaHHS TPYAOBHX, COI[AIbHHX,
€KOHOMIYHHMX BiIHOCHH. Takum YHHOM,
colianbHe MapTHEPCTBO € HE YMM 1HIIHM,
SK PE3yJIBTATOM COIIaJIbHOTO Jialory.

TakuM YHMHOM, Y4acTh JICPIKaBH B pe-
TyJIIOBaHHI TPYIOBHX 1 TIOB’SI3aHUX 13
HUMH BiJIHOCHH Ha PIBHOMpAaBHIN 1 BiJ-
MOBIIaNIbHIN OCHOBI pa3oM i3 IHIIUMU
cy0’eKTaMu 1MX BIIHOCHH BeJie 10 0OMe-
JKCHHS CTHX11 pUHKY ¥ OJIHOYacHO He JIO-
3BOJISIE PO3BHUBATHCS aIMIiHICTPATHBHO-
KOMaHJTHUM METOJ[aM YITPABIiHHSI.

VYV il curyamii BIAJOK BHUIIISIAE
MPOTIO3HUILisSE 32aKOHOaBUO BHU3HATH CTO-
POHOIO TEHEPATbHOT YrOAU JIEPIKABY
B oco0i Kabinery MinicTpiB Ykpainu.
Moro mOBHOBaXEHHS $IK TpEICTABHH-
Ka JIpKaBH TPU Po3poOI ¥ yKIIaaeHHI
reHepalibHOI Yo MaloTh BU3HAYATHCh
y 3akoni Ykpainu «[Ipo KaGiner Miwi-
cTpiB Ykpainmy». [ljig mocuneHHs Biaro-
BiJIAJIHOCTI 32 BUKOHAHHS B3STUX Ypsi-
JOoM Ha cebe 3a TreHepallbHOI0 YTOJ0I0
3000B’s13aHb I0JI0 peai3allii colialib-
HO-€KOHOMIYHOI TIOJITUKA W TPYAOBUX
BimHOCHH 3akoH Ykpainu «IIpo Kabiner
MinictpiB YkpaiHm» CIifi JOIOBHUTH
CTaTTCI0, sKa BHOpPMYyBaJla O MUTaHHS
BIJICTaBKH YPsily BHACTIIOK MPUHHSTTS
BepxoBnoto Pajioro Ykpainu pesosnroriii
HEJIOBIPU y BUITAJIKy HEBUKOHAHHS YMOB
T€HEPAJIBHOI YTOAH.
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Jnst corianpHOI JepikaBH XapakTep-
HUM € TIOCTIHHUH JiajorT JIOIUHU 3 Jep-
XKaBolo y cdepi NONTITHKH, EKOHOMIKH,
KyJBTYPH, OCHOBOIO MaTepialbHOTO 3a-
Oe3redeHHsl SIKOTO € IHHOBAIIHUN PO3-
BHUTOK 1H(POPMAIIHHAX TEXHOJOTIH, 0
BHHUKIU B pe3yjbTaTi HayKOBO-TEXHId-
HOTO TpoTrpecy 1 € 3aco0amu ToJalib-
IIOT0 PO3BHTKY OCTaHHBOTO. I[HHOBa-
LIHHUA PO3BUTOK 30aradye CBiJIOMICTh
HaceJIeHHs, oro couiajbHl Ta MOJITHY-
Hi IHTEpPECH i BUMOTH, IIIO CTPHUSE 3MiHi
(yHKIIOHYBaHHS 1HCTHTYTIB JepKaBU
B PI3HOMaHITHUX cepax.

YTiM He BapTO i7€anizoByBaTH COIli-
anbHy nepxaBy. Cuiim, npumipom, ypa-
XyBaTH Te, IO peajizamis BiamoBigHOL
izei 1moB’si3aHa 3 MEBHUMH HETaTUBHUMH
MOMEHTaMH, 30KpeMa: MOKJIHBICTIO 3a-
MIHU KapJUHAJIbHUX PIIICHb 100 IEB-

HUX COIIaJBbHUX MPOOIEM THMYACOBUMHU
3aX0JlaM1; HAMaraHHsSIM JCpKaBH TiTbKU
IMOM’SKIIIMTHA COLlaJbHl HACHIJKHA Bjac-
HUX HEBJAJIMX ab0 HEMOMyJSIPHUX pe-
¢bopM; HaITO BENWKI MEp’KaBHI BUTPATH
Ha COIliabHy cepy MOXKYTh MPU3BECTH
JIO KPU30BUX SIBUII B €KOHOMIIII; 3aBXKTU
3QIMIIAETHCS  MOKJIMBICTh  HaJIMIpHHUX
COIIAJIbHUX MPETEH31i HACEJICHHs, 10
MOJKE€ TIOCIIAa0IIOBaTH peajizaliio MpuH-
ATy BJIACHOI BiATIOBIMaIBHOCTI TpoMa-
JITH; JepkaBa, IO TPOTroJjochia cede
COIiabHOI, HaOyBa€ HOBHX BHTOHYE-
HUX (OPM KOHTPOJIIO HaJ| CYCITiIbCTBOM,
MIOCUJTFOE POJIb JICPYKABHOT BIIAJIU B KUTTI
JIIOJIEH; CTIOCTEPIraeThCs CKOHOMIUHA 3a-
TIEKHICT TIOJUHY BiJl Iep)KaBH, sIKa T1a-
paitizye 1 1e30praHizye ColialbHUuH Mmpo-
nec [aeranmpHimie aus.: 11].
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MUTAHHA TPYAOBOIO TA AAMIHICTPATHBHOI'O ITPABA
@

Spomenko O. OTHOCUTENBHO HEHTPAJBLHOI0 MECTA COLMAJIBLHOIO roCyI1apcTBa B CH-
cTeMe Cy0ObeKTOB TPYI0BOIro NMpaBa YKPauHbl

B cTarbe paccMOTpEeHO HEHTPATbHOE MECTO COIMAIBHOTO TOCYIapCTBa B CUCTEME CyOb-
€KTOB TPYIOBOTO MpaBa YKpawuHbl. ClieinaH BBIBOA, YTO JJIS COIMAIIEHOTO TOCYIapCTBa Xapak-
TEPEH IMOCTOSHHBIN JAUATOT YeTOBeKa C TOCYIapCTBOM B cepe MOTUTHKH, SKOHOMUKH, KyJIhb-
TypBI, OCHOBOH MaTEpHAIBHOTO OOCCIICYCHUSI KOTOPOTO SIBJISICTCS MHHOBAIIMOHHOE Pa3BUTHE
WH(POPMALMOHHBIX TEXHOJIOTH, BO3HUKIIUX B PE3YJIbTaTe HAYYHO-TEXHUYECKOTO Tporpecca
U SABJIAOIINUXCST Cpe)ICTBaMl/I aanbﬂeﬂmero pa3BI/ITl/ISI IIOCJICIHETO. I/IHHOBaLlI/lOHHOC pa3Bl/ITI/le
oboraiaeT CO3HaAHUE HACEJICHNUS, €0 COIMANIbHBIC M MOJUTHYCCKUEC HHTCPECHI U TPCOOBAHMUS,
CHIOCOOCTBYEeT N3MEHEHHUIO (PYHKIIMOHMPOBAHUS MHCTUTYTOB TOCYIAapCTBA B PA3IUIHBIX ce-
pax.

Knroueswie cnosa: connaibHOE TOCYIAPCTBO, CYOBEKTHI TPYIOBOTO MPaBa, COMUATBHAS 10-
JINTUKA, COLMATbHOE TAPTHEPCTBO, COLUATBHBIN UAJIOT.

Yaroshenko O. As for the central place in the system of state social subjects of labor
law in Ukraine

The paper considers central to the welfare state are already subjects of labor law in Ukraine.
It is concluded that the welfare state is characterized by the ongoing dialogue with the state of
man in politics, economics and culture. The basis of the material provisions of which is the
development of innovative information technology resulting from scientific and technological
progress and are a means of further development of the latter. Innovative development enriches
the minds of the population, its social and political interests and demands that promotes change
in the functioning of state institutions in various fields.

The main priorities of the Social Policy of Ukraine in the workplace include: improvement
of labor legislation; improved monitoring and forecasting of the labor market; to balance pro-
fessional education and labor demand; stimulate economic activity; broad public awareness the
public on their employment rights and how to protect them, the benefits of legal employment;
creation of a guarantee fund for the protection of employees’ claims in the event of insolvency
of the employer; development of human resources; improve the quality of jobs; development
mechanism for implementing international agreements on mutual employment and social pro-
tection of migrant workers, to which Ukraine is a creation of effective mechanisms legalization
of incomes of citizens working abroad; improve the efficiency of supervision and control over
compliance with labor laws.

Thus the improvement of the legislation is nothing more than the realization of the social
functions of the state, to ensure the right of everyone to have a decent life. Further develop-
ment of the regulatory framework for social development must be based on the following prin-
ciples: (a) social justice and equality above all the social rights of all citizens; (b) individual
social responsibility — the duty of citizens to perform their best for self-reliance and self-help;
(¢) social solidarity — the formation of the system of relations in which the whole society meets
social difficulties as a single, coherent system; (d) social partnership, respect by all parties of
the agreements; (e) social compensation — creating citizens of compensation restrictions caused
by their social status; (f) social security, providing for providing citizens with a guaranteed
minimum of social services; (g) vicarious support community initiatives in addressing issues
of social development.

Keywords: welfare state, subjects of labor law, social policy, social partnership, social
dialogue.
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0. MOCKAAEHKO

3asigysau Kaeapu 4epircasHo-npasosuUx
AUCYUNAIH Ma MINCHAPOJHOZO NPaAsa
XapkiscbKk020 HAUIOHAABHOZ0
nejaz024Ho20 yHigepcumemy

imeni I. C. Crosopozu,

JOKMOpP 10pUJUYHUX HAYK, JOUCHM

YAK 349.3

Jo nuranusa npo npaBoBi BUTOKH
COLIIaAbHOTO CTPaXyBaHHS HaCEACHHS B YKpaiHi

VY crarTi aBTOPOM JOCIIKEHO TeHE3y Ta PO3BUTOK COLIAIBHOIO CTPaxXyBaHHS HACCICHHS
B YkpaiHi. [IpoananizoBaHo po3Mipn MarepialbHOT JOMOMOTH BiJIIOBIHO JI0 PO3MEKYBaHHS
3a KareropisMu npariBHUKIB. OKpeMo JOCIIKEHO MUTAHHS MEHCIHHOTo 3a0e3neyeHHs npa-

IIBHUKIB.

Kniouosi cnosea: crpaxyBaHHsSI HAaCeJEHHS, ICTOPISt PO3BUTKY COIIalIbHOTO CTpaxyBaHHS,
TIeHCIiHe 3a0e3MeYeHHs], TPOIIOBa I0TTIOMOT'a, 3aCTpaxoBaHa 0cooa.

3apomKEeHHSI  COLaIbHOTO  CTpaxy-
BaHHS Ha TepeHax YKpaiHu mpumagae
Ha 90-1i pp. XIX ct. Tak, y 1898 p. Oyno
CTBOpeHO XapKiBChbKe pOOITHUYE TOBAPH-
CTBO B3a€EMOJIONIOMOTH, IO 00’ €THYBAIO
¢yHKkmii mpodeciiiHoi cminku 1 cTpaxo-
BOi ycTaHoBH. BoHO HagaBano nonomory
MEHCIOHEepaM IIbOTO TOBAPHCTBA, XBOPHUM,
0e3p0o0iTHNM, BUILTAYyBaJIO KOIITH Ha [0-
XOBaHHS WOTO WICHIB 1 X JPYXHH, a Ta-
KOK CIM’SIM WICHIB TOBApUCTBA, SKUX
Oyso MobimizoBaHo 10 apmii [1, c. 20-21].
VY 1899 p. mouano xisti Onecbke TOBapH-
CTBO B32€EMHOTO CTpaxyBaHHS (haOpuKaH-
TiB 1 PEMICHHKIB BiJ] HCIIACHUX BUIIAJIKIB

[2, c. 29]. [lounnarouu 3 1897 p. 3a cTpa-
XyBaHHSI POOITHHKIB MOYaIH BHCIOBIIO-
BaTUCS MiIPUEMII TIPHUYO-BHI00YBHOT
MIPOMHUCIIOBOCTI. AJie B iX IPOIIO3HIIISIX
He Oyno egnocti. OHI BUMaramm 1o00po-
BIJIBHOTO MIPUBATHOTO CTPaxXyBaHHS, 1HILI
HATOJISITAJIM Ha BBEJICHHI JJOOPOBIIBHOTO
B3a€MHOTO CTPaxyBaHHS, TPETi parHyiu
000B’SI3KOBOTO JI€P’)KaBHOTO CTpaxyBaH-
HsI, YeTBEPTI HAIOJISTANN Ha IPUBATHOMY
000B’sI3KOBOMY CTpaxyBaHHi [3, c. 214].

Y 90-x pp. XIX cr. y cepenoBuii
(haxiBIlIB PO3IIOYMHAETHCS AKTUBHA JIUC-
Kycis 3 mpoOyieM cTpaxyBaHHS IPOMHC-
JOBUX pOOITHUKIB. BoHa posropHymacs

®
© MOCKa}\CHKO O., 2014
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B yMOBax 3HAYHOTO 3pPOCTaHHsS BHPOO-
HUITBA, Y Tepioa 301IbLICHHS KiTBKOCTI
pOOITHHUKIB, 3alHATHX y (abpruHO-3a-
BOJCHKIH, TIPCHKIH, TIpHUYIO0-3aBOIACHKIH
npomucioBocti. Tak, axmo B 1887 p. Ha
¢dabpukax i 3aBozmax Pocilicekoi immepii
HamigyBanocs 1 172 228 poOiTHHKIB, TO
B 1900 p. ix cramo 1 947 819 [4, c. 62].
[lpu upoMy 3pociia KiJIbKICTh HeIac-
HAX BHWITAJKIB Ha IMMiIIIPHEMCTBAX, IO
0B’ S13yBaJIOCs 3 PO3BUTKOM MAIIMHHOTO
BUPOOHUITBA # iHTEHCU}IKALI€IO Tparli.
3HauHe 3pOCTaHHS BUIMAAKIB TpPaBMAaTH3-
My BigMiYasocsi B TipHHYO-3aBOACHKIH
IIPOMUCIIOBOCTI, OCOOJIMBO Ha TPOMHC-
nmax. Tak, 13 465 990 oci0, 3alHATHX
y TipHHYO-3aBOACHKIH NPOMHCIOBOC-
Ti, B 1894 p. 8 231 oTpumanu KaminTBO
i 371 — cmeprenbHy TpaBmy; y 1898 p.
3592 910 poOiTHHKIB KiIBKICTh IOCTPaXK-
nanux craHoBmwia 20 004 noxanmiueHHx
1611 momepnux [5].

[IutaHHs TpO BiANOBIMANBHICTH HaH-
Maya Mpy HEUIACHUX BHUIAJKaX Ha BU-
POOHUIITBI JOBOJII J€TAILHO OyJI0 Ompa-
npoBaHo B 3akoHi «lIpo BmHAropomy
MTOTEPITITAM BHACTIIOK HENIACHUX BH-
MajKiB POOITHUKAM 1 CITy’KOOBIISIM, a PiB-
HO 4IeHaM iX ciMeid, Ha MiANpUEMCTBAaX
(abpuuHO-3aBO/ICHKOI, TIPHUYOI Ta Tip-
HUY0-3aBOJICHKOT IPOMHUCIIOBOCTI»  BiJ
2 yepBaa 1903 p. [6], 3rigHO 13 SKUM
BIMOBIMATBHICT, 32 IIKOMY, 3aBIaHy
3I0POB’F0 POOITHHKIB 1 CITy>)KOOBIIIB Ha
BHPOOHUIITBI, TIOKJIAAaIacs Ha BIACHUKIB
MiANPUEMCTB 1 Ka3Hy. 3aKOH 3000B’s13yBaB
X BUIUIA4yBaTH NOTEPHIIUM a0 YiieHaM
iX cimeit qomomoru i neHcii. [locTpakma-
Ja 0coba TakoK MaJjia IPaBo HAa MEJUYHY
JIOTIOMOTY BiJl poOoTOMaBIls. Y pasi cmep-
Ti HOCTPaXKIAJIOT0 MIEHCIs BUILIAYyBaiacs
(mompaBza, y MEHIIOMY PO3Mipi) WieHaM

fioro cim’i. Ha ka3eHHUX mignpueMcTBax
MUTaHHS PO JOTIOMOTY, sIKa HajaBajacs
JI0 TIpU3HAYEHHS TEHCIi, BHPIIIyBaIocs
iX amgMmiHICTpaIli€ro, a Ha TPUBATHUX —
YTOI0I0 TTOCTpaxaanoro abo ioro cim’i
13 BimacHukoM. [lpu3HavyeHHs meHciii Ha-
JIeKaJIo 10 KOMIIETeHIIii 0c000ro MpUcyT-
CTBisl. 3arajioMm e Ha3BaHWI 3aKOHOZAB-
YW aKT CJI1J OLIHUTH JOBOJI O3UTUBHO:
Mo-Tiepine, HUM Oyiad BTUICHI CTpaxoBi
3acajy B COLIaJIbHHIA 3aXUCT HACEICHHS,
Ho-pyre, 3aKOHOAABYO BHU3HAHO U 3a-
KpIMJICHO COLalbHUN PU3HK Mpodeciii-
HOI ISIILHOCTI.

Torouacuuii npaBo3nasens A. M. Hoinb-
K€H, BiIMIYalOud HOBU3HY HOPHIUYHUX
MPHUHIMIIB 3a3HAYEHOT0 3aKOHY, Y TOH
Ke Jac yKaszaB Ha TOJIOBHI HEMOIKH HOTo
3aCTOCYBaHHS — OpaK CTPaxOBUX OpraHi-
3ariif poOOTO/ABIIIB i ClIA0KE MOTEePEIHE
BpaxyBaHHS MOYJIMBHX PHU3HKIB. Sk mO-
3UTHB BiH Ha3WBa€ TOCTYNOBE IMOIIH-
peHHsT 000B’S3KOBOTO CTPaxXyBaHHS TPO-
(decifHIX pU3WKIB Ha OKpeMi Kareropii
HalilMaHUX POOITHUKIB Ka3eHHUX IiJIpPH-
€MCTB — apTHJICPINChKHUX 3aKJIaJ[iB BOEH-
HOTO BiJIOMCTBA, JICP>KaBHOT i CEHATCHKOT
TUnorpadii, manmpueMCTB MOPCHKOTO Bi-
JIOMCTBa ¥ Toprosi moptu [7, c. 111].

Pepomrortist 1905 p. # momii, mo mamu
MICIe 3TOJIOM, MiAIMTOBXHYIN JO 3MiHU
CTaHy CHpaB y JOCTIKYBaHIH IIapHHI.
Tak, Oarato NMPOMUCIIOBIIB CTaiud 0Oe3-
MOCEPETHHO BBOJIUTH JI0 YMOB JIOTOBOPY
HaliMy Tako)X BHAAYy JOTIOMOTH XBOPHUM
poGitHukam. Ilix THCKOM BHMOT TIparfo-
IOYMX OKpeMi poOOTONaBIli CTaal BH-
TUTAaYyBaTH TPOIIOBY JOTIOMOTY W Ha 4ac
xBopoOu. Po3mip momomorw, sik i CTPOKU
BUILIATH, OyJIM HAa KOKHOMY ITiJIITPUEM-
CTBi CBOI. Y TIpaBOBOMY BiJHOIIICHHI BH-
Trata JAOMOMOTH TaKoX HIYMM He Oyia
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3a0es3mnedeHa. Y mei nepiof y KpaiHi ak-
TUYHO He (PYyHKI[IOHYBaJO YCTaHOB, SIKi
MOIIM O TOCIYKHTH HTPOTOTHIIOM Op-
rafizamii CcTpaxyBaHHs pOOITHHKIB Ha
BUNIAJIOK XBOpoOuW. | iX Hamexano Tilb-
KM CTBOPHUTH, PUYOMY HE HIIIOCS PO
LIEHTPATI30BaHUH OpraH, 0 KOMIETEHIIi1
SIKOTO BXOIWJIM O MUTAaHHS CTPaxyBaHHS
npamiooynx. CIMHME 1uisax  BOayaBcs
B Oprasizaiii Takux CTpaxoBHX YCTaHOB,
SIKi, YTBOPIOIOUHCH ITPH OKPEMHUX ITPOMHC-
JIOBUX TIANPHEMCTBAX, Madu O 3HAUHY
THYYKICTB 1 MOTJIH O JIETKO IIPUCTOCOBYBA-
THCS A0 MICLIEBHX YMOB, OJJHOYACHO Oynu
0 3pyYyHHMMH, 3BaKAIOYM Ha CBil yCTpiH,
OJIHOPIJIHICTh, TIOCTIHHE  CIIJIKYBaHHS
MIiX c000I0 iX yJacHHUKIB, a TAKOXK BiJIIO-
BIIHICTB iHTEpecaM poOITHHKIB.

V 1911 p. II. I. AcTpoB KaTeropuyHo
3asIBIII€ TPO HEOOXiAHICTH BiJMOBHUTHCS
Bl IHJMBIAyaJILHOI BIAMOBIJAIBHOCTI
HaiiMadiB 3a IIKOAY, CIPHUYMHEHY 3/10-
POB’10 po0OOYOro, i 3aMiHUTH ii KOJIEK-
THUBHOIO, TiJT TKOIO BiH PO3yMIB OpTraHi3a-
11i0 Iep>KaBHOTO CTPaxyBaHHs MPaIliBHA-
KiB, SIKC TIOBUHHO: a) OyTH NMPUMYCOBHUM,
M03asK TUIbKY JIepKaBa BilaJHa Ha1aBaTu
000B’SI3KOBOCTI 1IbOMY IIpoIiecy, i 0) 1MoB-
HICTIO OyTH O0OOB’S3KOM pPOOOTOIABIISL.
[Ipu oMy mpaBo poOITHUKA HA BUHATO-
pony y BUIIaIKy podeciitHoro 3aXBOpro-
BaHHSI HE 3yCTPiHE YCKIAJHEHb Y CBOEMY
3IifiCHeHH] Hi y pasi OaHKpYTCTBa Mif-
MPUEMCTBA, HI y pa3i podoTH 0cobu Ha
JEKITBKOX ITiIPUEMCTBAX MTPOTITOM TPY-
TOBO1 MisTbHOCTI [8, . 14].

VY posmisayBaHuii epiof] 3HAYHO 3pic
CTpaliKOBHH pyX, NPO MaclTadH SKO-
ro cBiguath Taki jnaHi: B 1911-1912 pp.
B Ykpaini Oyno mposezneHo 1242 crpaii-
KH, B IKUX B3sUH y4acTh moHam 300 Twmc.
poOitHuKiB [9, c. 17]. ¥V pe3ynbrari 1160-

IO KPOK, 1110 TTOKJIaB [104YaToK (popmyBaH-
HIO CHCTEMH COLIaJIbHOTO CTpaxyBaHHS,
Oyno 3pobneno 23 uepsHs 1912 p., komu
Tpersoto JlepkaBHoto [lymoro Oymm
npuitHATi 3akoHU «[Ipo 3abe3medeHHS
POOITHHKIB Ha BHTIAZIOK XBOpoOm», «I[Ipo
CTpaxyBaHHsI POOITHUKIB BiJ HELIACHUX
BunankiB», «lIpo yTBOpeHHS THpHUCYT-
CTBIsI TIO CIIpaBax CTpaxyBaHHs POOITHH-
kiB» 1 «IIpo yTBOpenns Panu mo crpaBax
cTpaxyBaHHS poOITHHKIBY. lleit maker
3aKOHIB 0araro B 4OMy 3a 3MiCTOM OyB
ONMM3BKUM 10 COLIaJbHO-CTPAXOBUX aK-
TiB, mpuiHATHX B ABcTpii, HimeuyuuHi,
Opanmii. o x cTocyeTbes cTpaxyBaH-
HS Ha BUTAQJO0K CTAPOCTI, IHBAJITHOCTI i
0e3po0iTTs, TO BIAMOBIAHI imel Tak i 3a-
JMIIMIUCS Ha cTafil oOroBopeHHs. 3ara-
J0M ke 3akoHu 1912 p. Oynm NOKIHMKaHi
3MIACHUTH MIUPOKOMACIITAOHY COIlialib-
Hy pedopMy BIJIMOBIIHO JIO HAIPSIMY,
3amganoro I1. A. Cromumiamm y 1906 p.
OTxe, Oyna 3amoyaTkoBaHa CHCTEMa CO-
LiaJIbHOTO CTPaxyBaHHsS 3a 2-Ma OCHOB-
HUMH HampsiMaMd — CTpaxyBaHHS Ha
BUTIAJIOK XBOPOOH 1 cTpaxyBaHHS Bif He-
[IACHUX BHUITAIKIB.

3akoH «IIpo 3abesmedeHHsT POOITHU-
KiB Ha BHTIAJ0K XBopoOw» [10] mommpro-
BaBcsl Ha (aOpUYHO-3aBOICHKI, TipHUYI,
TipHUY0-3aBOJICHKI, 3aJi3HUYHI, CYIHO-
XiJIHI 0 BHYTPIIIHIX BOAAX 1 TpaMBaiHi
MAIPUEMCTBA, B IKUX TOCTIHHO 3aiHSTO
He MeHMIe K 20 poOITHHKIB i 3aCTOCO-
BYIOTBCSI IAPOBi KOTAM a00 MAIIMHH, 110
NPUBOJSTHCS B A0 CHJIAMH IPUPOIH Ud
TBapUHAMH, & TAKOX MiANPHEMCTBA BU-
LIEBKA3aHUX Tally3eH, y KX Xoua U He
BUKOPHCTOBYIOTHCSI TApOBi KOTIH abo
MAaIllMHHU, aje KUIbKICTh ITOCTIHHO 3aiHs-
TUX POOITHHKIB CKJIaJa€ HE MEHIIE SIK
30 ocib.
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VYciM poOiTHUKAM HamaBaiacs JiKap-
CbKa 1 TPOIIOBa JONOMOra: mepiia — 3a
pPaxyHOK BJIACHHKIB IiJIPUEMCTBA, JIpY-
ra — 3a paxyHOK JIIKapHSHUX Kac. 3a0e3-
NeUeHHsT POOITHHUKIB Ha BUITAJIOK XBOPO-
OM 3MIHCHIOBAJIOCS 3aBISKU JIIKAPHSIHUM
KacaM, YTBOPIOBAHUM OKPEMO IJISI KOXK-
HOTO MiANPHUEMCTBA 3 KUIBKICTIO Ipa-
mrorunx He MeHm sk 200; miampueM-
CTBa 3 YHMCEJIBHICTIO PoOITHHUKIB 10 200
00’eTHyBaNMCs Uil CTBOPEHHS 3aralib-
HAX Kac. 3akKpilUTIoI0odd B 3aKOHI THII
JKapHSIHUX Kac, MiHICTEpPCTBO TOPTiBIIi
1 IPOMUCIIOBOCTI KepyBajocsi MipKyBaH-
HSIMU JIOIUTLHOCTI 1X 3aJIy4eHHS 70 y4ac-
Ti B yNpaBIiHHI CBOIMHU CIIPaBaMH CaMHUX
3acTpaxoBaHUX OCI0 1 OIIBIIOI0 TIPUCTO-
COBAHICTIO TaKMX Kac JI0 Pi3HOMaHITHHX
MICIIEBUX OCOOIMBOCTEH IMPOMHCIOBUX
nianpuemcts. Lli kacu Manu po3mimryBa-
TUCS y Oe3nocepeHiil OIM3bKOCTI 10 Po-
OITHUKIB 1 HaJaTH 1M JIOTIOMOTY 3 ypaxy-
BaHHSIM JiticHOI ToTpeOu. PasoMm i3 TiM
Yy HEBEIIMKHX Kacax MOTIO O YCITiITHimIe
30IMCHIOBATUCS. CaMOYIPABIiHHA HHUMU
W KOHTpOJIb 3 OOKYy yNpaBliHHA Kacamu
Hax 11 wienamu. [lignpremcTBo, B SIKOMY
KIUTBKICTD TMOCTIHO 3aifHATUX POOITHHUKIB
MeH sk 200, MoTIIo OyTH TPUTIHCAHE IO
icHyIouOi JIiKapHSHOI Kacu 3a HasBHOC-
Ti 1i 3roW 1 BIACHUKIB MiANPUEMCTB, Ha
SKMX BOHA YTBOpEHa. SIKIIO BIIACHHUKH
MIAMPHEMCTB 13 KUIBKICTIO MPAIFOIOYNX
10 200 y KOO)KHOMY HE MOTJIH JIATH 3TOIH
IIPO YTBOPEHHS 3arajbHOI KacH, a TaKOX
SIKILO He OyJI0 JOCATHYTO 30U PO NpH-
MUCKY TaKUX MiANPHEMCTB JI0 BKE ICHYIO-
YHX, yTBOPEHHS 3arajbHo1 Kacu abo mpu-
MUCKa 3ICHIOBAIIN 32 PO3TOPSHKEHHIM
IIPUCYTCTBISL 1O CIpaBax CTpaxyBaHHA
pOOITHHKIB. YYacCHUKAMHU JIKapHIHUX
Kac Oynm Bci 0coOW, 3alfHATI MO HaWMYy

Ha MiJIPUEMCTBI, TIPU SIKOMY BOHA yTBO-
peHa. YdyacTb po3paxoByBajacs 3 MAHS
JOTIYIIIEHHS 10 pOOOTH UM CIIy>kKOH, a 3a-
KiHYyBajacs — 3 THSI IPUITHHEHHS 200 po-
3ipBaHHS JIOTOBOPY HaiMy.

JlikapHsHa Kaca mMoryia Oparu Ha cebe
BUTPATH 3 HaJIaHHS JIIKAPCHKOT JIOTIOMOTH
YJieHaM CiMel ii yJacHUKIB, siKi mepeOy-
BaJlM Ha iX yTpPHMAaHHI, a TaKOX BHJ1aBa-
TH UM 0co0aMm JIOTIOMOTY Ha BHITJIOK
XBOpOOH, Ha TTOXOBAHHS, OTIOMOTY y BH-
nasiKy TOJIOTIB KIHKaM YYacHHKIB KacH.
Po3mip Oynb-sikoi TOTIOMOTH BHU3HAYaBCS
B repeadauyeHnX CTaTyTOM KacH pPO3Mi-
pax. OnHaK Ha MOKPUTTS BKa3aHUX BH-
TpaT Kaca MOIIa MpHU3HAYaTH HE OLTbIIe
gk 1/3 3arampHOi CymH, sKa HaIXOAWIIA
B Kacy TIPOTATOM OJHOTO POKY BHECKIB
1 IpUILIAT.

Jlikapchka JlorioMora  HaJaBasiacs
y BUIJIAL: &) TICPBUHHOI JOMTOMOTH TIPH
HEOYiKyBaHUX, PalTOBUX XBOpoOax i He-
IIACHUX BHITaJKax; ©0) amOyIaTopHOTO
JIKyBaHHS, B) JIOIIOMOTH II0 TIOJIOTaXx;
T) TIKQpHSHOTO JIIKYBaHHS 3 TOBHUM yTPH-
MaHHSIM XBOPHUX. YCi IIi BHIU JOTIOMOTH
CYIIPOBOJKYBaJIKMCS OC3IUIATHOK BUJIA-
Yelo JIiKiB, MepeB’sI30YHUX MaTepialiB Ta
IHIIMX HEOOXIJHUX MEIMYHHUX IPUIIa/b.
Bona nHagaBamacst 3a paxyHOK BIIacCHUKA
MiAPUEMCTBA YIaCHUKAaM CTBOPEHOI IPH
HBOMY KacCH: a) IPU 3aXBOPIOBAHHSX, SKi
HE TATHYTH 32 COOOI0 BTpaTy Mpare3iar-
HOCTI, — JIOKH XBOpa 0co0a € yYaCHUKOM
Kacw; 0) TpH 3aXBOPIOBAHHSX, SIKi THT-
HYTHh 3a CO0O0I0 BTpaTy Mpare3aaTHOCTI,
HE3AJIKHO BiJ TOro, BUMAarae XBopoda
amMOyJIaTOPHOTO UM JTIKAPHSHOTO JTIKyBaH-
Hsl, — JIO OJIy’KaHHs, ajie He OuIbIie 4-X Mi-
CSIIB 3 JIHS 3aXBOPIOBAHHSI.

BrnacHuk mignpreMcTBa 30008’ sI3aHU A
OyB 3a0e3meunTH y9acHHKAM Kacu Tep-
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BHHHY JIOTIOMOTY i amOyiaTopHe JiKy-
BaHHSL. 3 METOIO BUPIIICHHS THUX Y1 1HIINX
[UTaHb BIH MIT' JOMOBUTHCS i3 BJIaCHUKA-
MH IHIOIMX MiANPHEMCTB, JIIKAPHIHUMH
KacaM#, NPUBaTHUMH JIKAPHSIHUMH 3a-
KJIaJaMH, a TaKo)K BIANOBIZAIOYMMH IM
MICBKUMHM ¥ 3€MCBKUMH TPOMAJCbKHUMU
yIpaBiIiHHAMHU a00 3aKiaJaMH.

JlikapHsIHI Kacu HaJlaBaJId CBOIM ydac-
HUKaM TPOILIOBY JONOMOTY y BHUIaJKax:
a) XBopoOHM abo CIPUYMHEHOTO Helac-
HUM BHIIQJIKOM KaJilTBa, IO TATHE 32
cO0OF0 BTpaTy Mpane3aTHoCTi; 0) moo-
riB — BariTHUM 1 MOPOAULIAM; B) CMEpPTI
YJIEHA KACH HA HOTO IIOXOBAHHSL.

Po3mip nonomoru y BUNaaKy XxBopoou
ab0 KaJiITBa BCTAHOBIIOBABCS Y MEXKax:
a) Big 1/2 no 2/3 3apobiTky ydacHHKa,
SIKMH 3aXBOPIB, SIKILIO HA HOTO YTPUMaHHI
nepeOyBay JKiHKa, JITH, SKi HE JOCATIH
15-piunoro BiKy, OpartH, cecTpH, SKi He
JOCATIN 15-pidHOTO BIKY, KPYIIli CHPO-
TH W pigHI MO TPSAMIA BUCXITHINA JIiHIT;
0) Bin 1/4 mo 1/2 3apobiTKy ydacHUKa,
SIKUM 3aXBOPIB, TpU Oy/b-IKOMY 1HIIO-
My HOro CiMeHHOMY CTaHOBHILI, SKILIO
010 HHOTO He OYyJI0 BUHECEHO 0COONH-
BOi TOCTAaHOBU 3araJlbHUX 300piB KacH.
VY4yacHuKM, XBOp0O0a SKHX BHKIMKaHA
HaBMHCHO 200 KpPUMIHAJIbHO KapaHOIO
y4acTIO — SIK y HACHJIBHULIBKUX JisIX, TaK
1 B Oilikax, — He MaJii IIpaBa Ha OTPUMaH-
HS JOIIOMOTH 13 KOILTIB KacCH.

Po3mip rpormroBoi nonomoru y Buma-
Ky TIOJIOTIB yCTaHOBITIOBABCS B MEIKaX Bif
MOJIOBMHH JI0 [TIOBHOTO 3apO0ITKY Y4aCHH-
Ka KacH 1 BUJaBaBCs BariTHUM HPOTITOM
2-X TWXKHIB, 10 IMEPEAyBald IOJIOTaM,
a MOPOALUIAM — MPOTIroM 4-X THXKHIB
IiCTIsT TIOJIOTiB. BariTHi *iHKH TIpaBo Ha
JOTIOMOTY MaJjH TUTbKH B TEpiof, IMpo-
TSTOM SIKOTO BOHH JIHCHO HE MpaloBaIn

no Haitmy. Kacam HagaBanocs npaso mo-
30aBJISITH TOTIOMOTH 110 HAPOKEHHIO THX
MOPOJILIIb, SIKI MPUCTYITHIIHA JIO POOOTH TI0
HalMy MPOTATOM 4-X TFDKHIB ITiCIIS TIOJTO-
ri. IIpaBoM Ha IOIIOMOTY KOpUCTYBaIu-
Csl TUTBKHU T1 YYaCHHIII JIIKAPHSHOI Kacw,
SK1 MaJIU el CTaTyc He MEHLIe 3-X Mics-
1[iB, 1110 MEPeIyBaJiv JHIO MOJIOTIB.

VYV BUIagKy cMepTi po3Mmip ITOTIOMOTH
BCTAHOBJIIOBAaBCS B Mexax Bin 20-kpat-
HOro 10 30-KpaTHOro JI€HHOTO 3apo0iTKy
MIOMEPJIOro yyacHUKa Kacu. Lls mormomo-
ra npu3HaJaiacs Ha MOKPUTTS BUTPAT Ha
TIOXOBaHHSI i BUAABaIacs THM, XTO XOBaB
TIOMEPJIOTO.

I'pomoBa momnomora obuucioBaacs
BUXOZASYM 3 TOTO 3apo0iTKy y4acHHKA, 3a
SKMM BU3HA4YaIOTHCSl MOTO BHECKH B JIi-
KapHsHY Kacy. KoHKpeTHui po3mip aoro-
MOT'H BCTAQHOBJIIOBABCSl HIOPIYHO 3araib-
HUMH 300paMu Ha piK Hamepen y Mexax,
YKa3aHHUX BHLIE.

Komrtu nikapHSHUX Kac pOpMyBaHcs
3a paxXyHOK: a) BHECKIB yYaCHHKIB 1 IIpH-
TUTAT BJIACHUKIB TIAMPUEMCTB; 0) JI0XO/IIB
BiJl MaifHa Kacu; B) JIOTIOMOT 1 MOXKEpT-
BYBaHb; I') IPOLIOBUX CTATHEHb, 110 Ha-
KJIQIaJTucsl TIPaBIiHHAM Kacu; 1) TICHi;
€) IHIIMX HAJXOKEeHb. Po3Mip BHECKiB
YCTaHOBJIIOBABCSl 3arajlbHUMHU 300paMu
Kacu B Mexax 1-2% Bix cymu ix 3apo0iT-
Ky. Y Kacax i3 KUIBKICTIO yYacCHHKIB /10
400 ocib po3mip BHECKY Mir OyTH 301iTb-
mennii 10 3 %. s oci0, 3apo0iTku SKUX
NepeBUILYBaIH 5 py0. Ha IeHb a00 pidHe
yrpumanHs B 1500 py0., BiH o0uuciio-
BaBCs 3 PO3paxyHKy 5 pyO. Ha jeHb. 3a
CTaTyTOM KacH 3aMiCTh OOYHCICHHS PO3-
Mipy BHECKY B IPOIICHTHOMY BiJTHOIIIEHHI
110 3apO0ITKY KO)KHOTO OKPEMOT'0 YIaCHU-
Ka MO0 OyTH niepe0oaueHe BCTaHOBIICH-
HSl PO3MIpiB BHECKIB 3a HOTO PO3PSIIOM.
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1St 1IhOTO TIPABITIHHIO JIIKAPHSHHUX Kac
BIIACHUKOM TMIANPUEMCTBA TIOaBaIIUCS
JlaHi Ipo po3Mip 3apoOiTKy MpaiiBHUKIB.
Po3mip mpumnmar poGoTOmaBIS CTaHO-
BUB 2/3 BHECKIB i3 y4acHHKIB Kac. BHe-
CK{ OCTaHHIX yTPUMYBAJIUCS BIACHIKOM
MiIPUEMCTBA TIPA BUIUIATI 3apoOiTKy
1 BHOCWIHCS B JIIKApHSHY Kacy B THXK-
HeBui cTpok. OJTHOYaCHO poOOTO/IABEIh
BHOCHB 1 HaJICXkKHI 3 HhOro npuruiatu. He-
BHECEHI B 1€l CTPOK T'POIIIl CTATYBAJIUCS
13 BJIACHUKA 32 PO3MOPSHKCHHIM UYJICHIB
(haObpuvHOI 1HCIIEeK T BiIIOBIIHO A0 Tpa-
BHJI, YCTAHOBJICHUX 3a OE3CHIpHUMHU Ka-
3¢HHUMHU BHMOTamu. [Ipuuomy 3 HBOTO
CTSITyBaJIacsl HA KOPUCTh KACH TIEHS B PO3-
Mipi 1% Ha MicCsIITh 13 HEBHECEHOI y CTPOK
cymu. BHeckn He yTpuMyBasucs 3 ydac-
HUKa KacH 3a TIepio]l, MPOTATOM SKOTO BiH
OyB 1M030aBJIeHUH Tpane3naTHocTi. Y Ta-
KHX BHITaJIKaX 1 poOOTOaBeIlb 3BUIbHSB-
Cs1 BiJl BHECCHHS BiJIIIOBITHOT ITPUILJIATH.

3akon «IIpo cTpaxyBaHHS POOITHUKIB
BiJI HEMIaCHUX BHWMAAKiB» [auB.: 11; 12]
MaB TaKy X cdepy Aii, K 1 pO3ITHYTHI
3akon «IIpo 3abe3nedyeHHs pPOOITHHKIB
Ha BUMNAJO0K XBopoOu». CrpaxyBaHHS
BIJI HEIIACHUX BHIIAJKIB 3I1HCHIOBAIOCS
CTPaxOBUMH TOBAPUCTBAMH, YIaCHUKAMHU
SIKUX OyJIM BIIACHHUKH MiAPUEMCTB, 32 pa-
XyHOK ocTtaHHiX. [li ocoou Hecu kpyro-
BY BIJIMOBITAJIBHICTH 32 3000B’sI3aHHSAMU
TOBapUCTBA B YCTaHOBJICHOMY HOTO CTa-
TYTOM TOPSIKY.

3acTpaxoBaHi 0COOM OTpPHMYBAIIU
CTPaxOBy BHHAropojay 3 KOINTIB CTpa-
XOBOTO TOBApWCTBA Yy BHITAJKy BTpPATH
[pare3gaTHOCTi BiJ TiJIECHOTO IMOIIKO-
JOKCHHSI, CIIPUYMHCHOTO HEIaCHUM BU-
I1aJIKOM, [0 MaB MicIIe pu poOOTax Imiji-
npuemctBa. [1i HeIaCHUMU BUIIAAKAMHU
pO3yMiNTCs Oynb-sKi PamnTOBi SBHUIIIA,

OB’ ’sA3aHl 31 INKIUIMBUMH HACIIIKAMU.
Bin Hux cuix Oyino Bigpi3HATH mpode-
CiliHi 3aXBoproBaHHs. SKio mepuri Oynu
BUIAIKOBUMH, HEOUiKyBaHUMH, TO JPYTi
Maike 3aBXau Oynn HEMHUHYYHUMH IIPH
TpUBAJIOMY TIepeOyBaHHI B TICBHUX YMO-
BaX. 3ayBaXKUMO, 1110 PO3IJIsyBaHU 3a-
KOH B3araji He TOpKaBcsl mpodeciiHux
3aXBOPIOBaHb. 3a HAsIBHOCTI MOAIOHOTO
POy BUIAJKIB 3aCTOCOBYBAIHCS HOPMU
3arajbHOr0 IMUBITFHOTO 3aKOHOIABCTBA
PO BIAIIKOTYyBAaHHS IITKOAW 1 30HTKIB.
CrtpaxoBe TOBapUCTBO 3BUIBHAJIOCSA BiX
000B’S3Ky CIUIauyBaTH MOCTPAXKIAIOMY
abo uieHaM Horo cim’i cTpaxoBy BUHA-
ropojly TUIBKH Yy BUNAJKY, SIKIIO OYi0
JOBEJCHO, WO IPUYMHOIO HEIIACHOTO
BUNAAKy OyB 31Iuil ymucen camoi Io-
cTpaxnanoi ocoon. CTpaxoBa BUHAropo-
Jla BUJaBajacsi CTpaXxOBUM TOBAPHCTBOM,
0 CKJIaJy SIKOTO BXOAMJIO MiJIIPUEM-
CTBO, Ha SIKOMY IOCTpa)xJajuil 3HaXo-
nuBcst Ha poOoTi. [locTpaxknamoMmy BoHA
IpU3Havagacs y BUIJISIAL JOTIOMOTH abo
MeHCI1, a WwieHaM Horo ciM’i — y BUTISIL
MICHCII.

[loctpaxkganomy — ydacHHKY JiKap-
HSHOT Kacu — JI0IoMora TMpHu3Havajiacs
B po3mipi 2/3 ioro 3apoO0iTKy 3 TOYaTKy
14-ro THXXHS 3 JIHS HEIACHOTO BWIIAJ-
Ky. BoHa BuIuauyBanacsd mo IeHb Bia-
HOBJICHHSI [IPALIE3AaTHOCTI, Y BUMAAKY X
NPU3HAYEHHS] MOCTPaXJATIOMy MeHCIT —
Mo JICHb, 3 SKOI'O MPU3HAUCHO TMEHCIIO.
[octpakaanomy, SIKHH HE € Y4aCHHKOM
JKapHSIHOT Kacu, JOIOMOIa BHUILIadyBa-
Jacs 3 JHs HEIaCHOIO BUIAIKY: a) Mpo-
TroM 13 TIKHIB — y BHIIOMY pO3Mipi,
BcTaHoBIeHOMY 3akoHoM «[Ipo 3abe3me-
YeHHs POOITHHUKIB Ha BUMAJOK XBOPOOH»;
0) mo 3akiHueHHi 13 TWXHIB — y po3Mipi
2/3 #ioro 3apo0iTKy.
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[lencis mpu3Havyanacs y pasi mocTii-
HOI BTpaTH MOCTPaXIaJNM Tpare3ar-
HOCTI: IpH MOBHIiH BTpaTi — B po3Mipi 2/3
PIYHOTO YTPUMAaHHS, IPH HETIOBHIH — Tiel
4acTKu 2/3 piYHOrO yTPUMaHHS, IO Bij-
MIOBiIa€ CTYTEHIO BTPATH IIpare31aTHOC-
Ti. Y BHITaJKy O0XKEBIJIIsA, TOBHOI BTPATH
30py, 000X pyk abo Hir, TOBHOI 0e3mo-
pajHOCTi, W0 BUMAarajo CTOPOHHBOTO
JIOTJISILY, TICHCIsI TIpU3HAYajacst B po3Mipi
MOBHOTO PIYHOTO YTPUMAHHS TOCTPaxK-
JTaJIoTo0.

[lencii, mo mpu3HAYATUCS TOCTPaXK-
JTJTAM MAJIOJIITHIM 1 IMiJUTiTKam, 301IbITy-
BaJIUCSI 110 JIOCSITHEHHI MaJIOJIITHIMU BIKY
MIJUTITKIB, & MIITKIB — BIKY JOPOCIIHX
pOOITHHUKIB y TOMY CITiBBiIHOIIEHH] ce-
peIHBO1 3apOoOITHOT TUIATH Pi3HOPOOOTHM
JUTS. BKa3aHHUX BIKOBHX TPYII, IO iCHYyBa-
JO Ha MepioJl NEepBICHOIO MPU3HAYCHHS
MeHcil.

Sxmo mocrpaxkaasomy He Oyna Ha-
maHa Oe3oIuraTHa JIiKapchka JTOTIOMO-
ra, CTpaxoBe TOBapUCTBO 3000B’si3aHE
OyJ0 BiIIIKOMyBaTd HOMY JiWCHO IIO-
HECEeH1 BUTpAaTH Ha JIKyBaHHS XBOPOOH,
CIPUYMHEHOT HEI[aCHUM BUMAJIKOM, aJle
B pO3Mipi, IO HE TEPEBHUIIYBaB PO3Mi-
Py, BCTQHOBIIEHOTO Ha 2 POKH Harepen
MIPUCYTCTBIEM IO CIIpaBaxX CTPaxyBaHH:I
poOiTHuKiB. BuTtparu Ha nikyBaHHS, 1O-
HECEHI 3 JIHS NPU3HAYCHHS TEHCII, BiJ-
LIKOJYBaHHIO HE Tiajsirarors. [locTpax-
Jana oco0a, sKa yxXuisiacs Bijl HaJaHHS
i1 Oe30IUTaTHOI JTiKapCHKOi JOITOMOTH, 3a
ITOCTaHOBOIO CTPAXOBOTO TOBAPHCTBA MO-
1a OyTH TOBHICTIO 200 YaCTKOBO M030aB-
jeHa gornoMoru abo meHcii. BigMoBa Bix
XipyprigHoi onepariii He po3IiHIOBajIacs
SIK HeOaKaHHS JTIKapChKOi TOTIOMOTH.

VY pa3i cMepTi moCTpakmaaoro, IO
HacTaJya He Mi3Hille 2-X POKiB i3 JTHS He-

IIACHOTO BUMAKy a00 Mi3HilIe 2-X POKIB,
SKIO JIIKYBAaHHS MPOBOAMIOCS MPOTATOM
IbOTO Yacy, CTPaxoBe TOBAPHCTBO Oysi0
3000B’s13aHe:!

— BIIIIKOJyBaTH BUTPATH Ha I1I0XOBAH-
HSI TIOMEPJIOTO Yy MeXaxX HOPM, YCTaHOB-
nenux 3akoHoM «lIpo 3abesmedeHHs po-
OITHHKIB Ha BHITaJIOK XBOPOOWY;

— MPU3HAYUTH TICHCII0 WieHaM Ccim’i
rmoMepioi 0codom B pO3Mipi TaKUX 9aCTOK
piuHOrO yTpUMaHHS: a) B1oBaM — 1/3 (mo-
KUTTEBO ab0 M0 3aMiXOKA), 0) HITIM 10
JOCATHEHHS! HUMU 15-piunoro Biky — 1/6
(mpu XUTTI ofHOTO i3 OarbkiB), 1/4 —
KPYDJIUM CHPOTaM; B) PiHUM 3a IPSIMOIO
BUCXIJTHOKO JIiHIEI0 — 1/6 (TOKUTTEBO);
r) Opatam 1 cecTpaMm, KpyIIUM CHpO-
taMm — 1/6 (10 nocsrHeHHst HUMHK 15-piy-
HOTO BIKY).

3akoH «lIpo crpaxyBaHHSI POOITHUKIB
BiJ HEIACHUX BMIIAJKIB» MICTHB JOCTAT-
HBO YITKY H JIOTIYHY TIPOIeypy PO3CIIi-
JIyBaHHsS ¥ OONIKYy HEIIACHUX BHIIAJKiB.
[TpumipomM, mMpo KOXKEH TaKWH BHITAOK
KEpIBHUK HiANPUEMCTBA HEraliHO MOBi-
JIOMJISIB HAWOJIM)KYY TIOMIIEUChKY Blaay
i ctpaxoBe ToBapucTBo. llocTpaxnana
ocoba, y CBOKW 4epry, 3000B’si3yBajiacs
HETaiHO TaTH 3HATH KEPIBHUKOBI ITiIIIPH-
€MCTBA TPO HEIIACHUW BUNANOK, SKHUH
3 HETO CTaBCS, SIKIIO CTaH 11 37J0POB’ sl TOMY
HE IMEpPEeHIKOKaB. 3a HEMOBiAOMIICHHS
CTPaxOBOTO TOBApHCTBA IPO HEIIACHHUN
BHITAJIOK KEPIBHUK ITiAIIPUEMCTBA MIT 32
MOCTAaHOBOIO HOTrO MpaBiiHHA 3a3HATH
mTpady B po3mipi 1o 100 py6. dis pos-
CJTiTyBaHHS Ha MICIli 0OCTaBHH HEIaCHO-
TO BUITAJIKy TOBAPHCTBO MOTJIO BIIPSIUTH
YIOBHOBa)XEHUX 0CI0, MPUIOMY KEPiBHHUK
HiApreMcTBa 30008’ s13aHUH OyB HajmaTH
iM Oyzb-sIKe MOXKIIMBE CIPUSIHHS.
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Jns mocBiqueHHs 00CTaBUH, 32 SAKHX
TpanuBCs HEMACHUW BWITAJIOK, YITOBHO-
Ba)KCHUI TOBAapUCTBA CKJIAJaB CIElialb-
HE CBiJJOLTBO, JopMa SKOTO BCTaHOBIIIO-
Banacsi Pajioro mo crmpaBax ctpaxyBaHHS
pOOITHHKIB.

Bumora npo mpuzHaueHHS CTPaxoBOi
BUHAropoiu Npea sBIsIacs CTPaxoBOMY
TOBAapHUCTBY, O CKJIAIy SKOTO BXOIHIIO
MiANPUEMCTBO, Ha SIKOMY MOCTPasKAaIHii
npaioBaB. s mojaHHsS BUMOTH BCTa-
HOBJIIOBAaBCS 2-pIYHUN CTpPOK: IS TIO-
CTPaXXIaJIOTO — 3 JTHS HEIIACHOTO BHITA[I-
Ky, JUTSl WICHIB CiM’1 TIOMEpJIOro — 3 JHS
roro cmepti. CrpaxoBe TOBAapHUCTBO HE
II3HIIIE OJTHOTO MICSIIS 3 THS OTPUMAaHHS
BUMOTH TIPO BUHArOpOJy MHUCBMOBO IO-
BIIOMJISUIO 3asBHUKOBI CBO€E TIOTICPEITHE
piteHHs. 3asBHUK, SKAW HE OTpUMAaB
y BCTaHOBJICHUH CTPOK MONEPETHIO IO-
CTaHOBY, JJIsI il OTPUMaHHS MIT 3BEpHY-
THUCSI 3 TI030BOM JI0 CyIy. Y pa3i He3roau
3 pINIEHHSM TOBapHCTBA 3asBHUK TEX
MaB TIPaBO 3BEPHYTHCA 0 CYIY.

Crpoku BuUa4i MEHCii BCTaHOBIIO-
BaJIM 32 YrOAOI0 CTOpiH. SIKIIO X yroau
He OyJ0 JIOCSTHYTO, BUJada BinOyBaa-
cs momicsiaHo. Jlomomora BuaaBaiacs
Yy CTPOKH, IO BHU3HAYAINCSA CTaTyTOM
CTPaxoOBOTO TOBAapHCTBA, aje HE pialie
2-x pasiB Ha Micsilb. Bunaya momomoru
MOTJIa TPOBAJUTHUCS JIKAPHIHOIO KacOI0
a00 BIIACHUKOM IIiJIIPUEMCTBA 32 IX yro-
JIOT0 31 CTPAaXOBUM TOBapHCTBOM. lIpoTs-
TOM 3-X POKIB 3 JTHS MPU3HAYCHHS MTeHCIT
HE3aJIe)KHO Bif MOPSAIKY 11 MpU3HAYSHHS
KOKHa 31 CTOpPiH MaJja MpaBoO HE yacTille
OJIHOTO Pa3y Ha pPiK BUMaraTd MeIUIHOTO
[IEPEOCBIIyBaHHS 3 METOI 3MIHU PO3Mi-
py abo IpUMMHEHHS BUTUIATH ITEHCIT 3T/~
HO 3 IIHCHUM CTaHOM IIpare3aaTHOCTI
neHcionepa. Bumava meHcii y 30imbIie-

HOMY PO3Mipi IPOBAIUTHCS JIUILE 3 Yacy
MOPYIIEHHSI KJIOTIOTaHHS MPO MEepPeocBi-
JyBaHHsI W TUNBKH y pasi, SKIIO TOTip-
IIEHHSA CTaHy Ipare31aTHOCTI 3HaXOIu-
JI0Csl y IPUYUHHOMY 3B’SI3KY 3 TUIECHUM
YIIKO/DKEHHSIM, II0 CTaj0 HACITIJIKOM He-
[IaCHOTO BHIIAKY.

Bupava mencii mpunuHsiiacs Ha 4ac
nepeOyBaHHS TICHCIOHEpa B O€30TIIaTHIN
OoraginpHi, IO YTPUMYyBaJacs 3a paxy-
HOK CTPaxoBOTO TOBapUCTBa, a00 3a KOp-
JIOHOM TIOHA]l O/INH PiK.

Y koxHil ryoepHii abo obnacTi, Ha sIKi
nouMproBanacs fist 3akoHiB «IIpo cTpaxy-
BaHHS POOITHUKIB BiJ] HEIIACHUX BUTIA-
kiB» Ta «[Ipo 3abe3meueHHsT pOOITHHUKIB
Ha BUNAJIOK XBOPOOM», a Takox y CaHKT-
ITerepOyp3i, Mocksi, Opneci, Bapmasi
YTBOPIOBAIMCSL MPUCYTCTBISL y CHpaBax
CTpaxyBaHHs POOITHHUKIB. 3TiJIHO 3i CT. 2
3akony «[Ipo yTBOpEeHHS MMPUCYTCTBIS IO
CIpaBax cTpaxyBaHHS pOOITHHKIBY» [13]
MIPUCYTCTBIsI CTBOPIOIOTHCS IIiJ] TOJIOBY-
BaHHAM TyOepHaToOpa, KyAW BXOIWIU Bi-
1e-ryoepHaTop, yIpaBisiFodnid Ka3eHHOIO
MAJIATOI0, TIPOKYPOP OKPYIKHOTO CYIy a00
{foro ToBapHIN, CTapmuid hadpUIHUH 1H-
CIIEKTOp, JIKApHSHUH 1HCIEKTOp, OIUH
YJleH NPHUCYTCTBIs 32 NPU3HAYCHHSAM Mi-
HicTpa BHYTpILIHIX crpaB, ¢abpuyHuii
IHCIIEKTOp 3a MpH3HAUYEHHSM MiHICTpa
TOPTiBIi 1 MPOMHCIOBOCTI, NBa UJICHHU
Bil TYOepHCHKOTO 3€MCTBA, OTWUH — BiJ
MICBKOI TyMH, JABa — BiJ| BIIACHUKIB ITiJI-
NPUEMCTB, a TAKOXK J(Ba — BiJl YYaCHUKIB
JiKapHSIHUX Kac. UneHu BiAg y4YacHHUKIB
JKapHSIHHUX Kac oOupanucs 3 ocib 4yoo-
BiUO1 CcTaTi, HE MOJOMIHX 25 POKiB, SIKi
nepeOyBaloTh y pOCIiCHKOMY MiITaHCTBI
1 3HAIOTh POCIWCHKY rpaMoty. Jlo Komrie-
TeHUii MPUCYTCTBIM Hanexanu Taki Mu-
TaHHSI: ) HAIVISA]] 32 BUKOHAHHSIM 3aKOHIB
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«IIpo cTtpaxyBaHHs POOITHHKIB Bia He-
macHux BHMajkiBy 1 «llpo 3abesmedeH-
HSl POOITHUKIB Ha BUIAIOK XBOPOOW»;
0) KOHTPOJIb 32 BUKOHAHHSM TPaBUJI, 1H-
CTPYKIIIH 1 TOCTAHOB, 1110 BHIaIOThCs Pa-
JIOIO TI0 CTIpaBax CTpPaxyBaHHS POOITHH-
KiB; B) pO3IOPSI4i Aii 1O 3aCTOCYBAHHIO
3rajlaHuX 3aKOHIB 1 po3nopsykens Paau;
I') PO3IVISIZL CKapr Ha pO3MOPSKEHHS YH-
HiB (paOpHYHOT IHCIIEKIIiT, 8 TAKOXK TipHU-
4Oro i CyJJHOTUIAaBHOTO HATJISITY.

3a ct. 2 3akony «IIpo yrBopenns Pamu
[0 CIpaBax CTpaxyBaHHA POOITHUKIB»
[14] Pana yTBOproBasacs miJ roioByBaH-
HSIM MiHICTpa TOPTiBIli 1 TIPOMHUCIOBOCTI,
CKJIajianacst 3 Horo TOBAapHIIIB, AUPEKTO-
pa TIpHUYOTO JIeNapTaMeHTy, YIPaBIIsio-
YOTo BIJUIIJIOM IPOMHCIIOBOCTI Ta HOTO
MIOMIYHUKA, YMPABIAIOYOrO  BiIIIIIOM
TOPriBIi, ABOX 4ieHiB Big MiHicTepcTBa
TOPTiBIi 1 MpOMHCIOBOCTI Ta MiHicTep-
CTBa BHYTPINIHIX CIpaB, OJHOTO — BiJl
MinictepcTB (iHAHCIB, FOCTHIIII Ta M-
XiB CIIOTy4eHHs, OTHOTO — Bij1 | 0IOBHOTO
yHOpaBIiHHS 3€MJICYCTPOIO Ta 3eMJIepPO0-
CTBa, OTHOTO — 3 YHCJIa 4ieHiB MeanyHol
paau abo 4uHIB YnpasiiHHS [0J0BHOTO
JIKapHSIHOTO IHCHEKTOpa, MO OAHOMY —
Bix Cankr-IleTepOyp3pkux TryOepHCHKUX
3eMcbkux 300piB i Cankr-llerepOyp3pkoi
MICBKOI J[yMH, IO IT’SITh — BiJl BIACHUKIB
MiANPUEMCTB 1 BiJl YYacHHKIB JiKapHs-
HUX Kac.

IMopsin i3 ¢opMyBaHHSIM 3arajbHOi
CHUCTEMH  COLIaJbHOIO  CTpaxyBaHHs
y KpaiHi Majio Micie 1 CTBOPEHHs Ta-
KHX CHCTEM 3a Mpo(deciiHOI0 O03HAKOIO.
Tax, yrpuMaHHs y 3B’SI3Ky 3 XBOPOOOIO
i orutaTa MEIMYHHUX IMOCIYT POOITHHKIB
1 CIIy>KOOBIIIB 3aJII3HUYHOTO TPAHCIIOPTY
3IIMCHIOBAINCS. 32 paxyHOK KOIITIB 3a-
JII3HUYHOTO BimoMmctsa. [leHcii M oxHO-
pa3oBi JOIOMOTH TpH IHBaJITHOCTI abo
B pa3i CMepTi TOAyBaIbHUKA BUIABAIUCS
EHCIHHUMH a00 MO3UKOIOIIOMIKHUMU
KacaMM, B OKPEMHX BHMAJIKax — 3aJi3-
HUYHUMH TIIIPUEMCTBAMH 3 EKCILTya-
Tamianx cyMm. st BCix ociO, ski mpa-
IIOIOTh Ha 3alli3HUIN, ydJacTh y Kaci
Oyna 000B’si3k0BOr0. Komtu ocraHHBOI
(dopmyBanmucs i3 MIOMICSIYHUX BHECKIB
NpaliBHUKIB Y po3Mmipi 6% Bix oTpumy-
BAHOTO 3apO0iTKy, a TAKOXK i3 MPHILIAT 3a-
J3HUYHUX mianpueMcTB. Cyma BUIIJIAT HE
HEepPEBUIIyBala MOJOBHHU CyMH BHECKIB
y4JacHUKIB KacH. [lisiB OPSAIOK, 32 SKUM
CYMH BHECKIB 1 IPHILIAT 3apaxoByBajIHCs
Ha 0COOOBI paxyHKH MpaIfodnx. SIKIIo
mpare3iaTHa ocoba 3anuirana BUPOOHU-
IITBO, He MporpalrtoBasmy 10 pokiB, BoHA
OTpUMYBaJIa JIUIIE BIACHI BHECKH, Y TOH
yac sSK HeMpaine3laTHi TPYIiBHUKH, SKi
3aJMIIany ciyxkO0y, OKpiM BIIACHHX BHEC-
KiB OTPUMYBAJIH 1II€ 1 MPUIIIATH 3aJTi3HH-
111, 1o OyIu Ha 1X paxyHKax.
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Mockasienko E. K Bonpocy o0 npaBoBbIX HCTOKAX COLHAIBHOIO CTPAXOBAHUS HaceJie-
HHUS B YKpauHe

B cTarpe aBTOpOM HCCIIeIOBaHBI TEHE3UC U Pa3BUTHE COIMAIHHOTO CTPAaXOBAaHUS Hacele-
Hus B Ykpaune. [Ipoanann3upoBaHsl pa3Mepsl MaTeprUaIbHOM IIOMOIIHN IS Pa3InYHbIX KaTe-
ropuit padoTHUKOB. OTIEIHHO UCCIIEOBAH BOMPOC IEHCHOHHOTO 00ecTiedeHns paOOTHHKOB.

Knrouesvie cnosa: crpaxoBaHHE HACEIEHUS, UCTOPHS PAa3BUTHS COLMAIBHOTO CTPAXOBa-
HUS, ICHCHOHHOE 00ecTedeHue, mocooue, 3acCTpaxoBaHHOE JIHIIO.

Moskalenko E. The question of the legal framework of social insurance of the popula-
tion in Ukraine

The author investigated the history of the development of social insurance of the population
in Ukraine. They noted that the origins of insurance of the population accounted for 90-ies of
the XIX century.

Investigated the activities of the Kharkiv working societies and the Odessa society of mutu-
al insurance manufacturers and artisans from accidents.Defined the first steps in the legislative
regulation of this sphere, in particular, analyzed the Law On the compensation of victims due to
accidents of workers and employees, as well as members of their families, enterprises factory,
L ]
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mining and plant industry 1903, its main provisions and conclusions about the positivity of this
legal act. In the context of this article also reviewed scientific opinion lawyer A. M. Nolken
respect to this legal instrument.

The author of the article the influence on the development of insurance of the population
of the revolution of 1905 and analyzed laws, which were adopted by a Third State Duma as a
result of active strike movements of that time. In particular, “About maintenance of the worker
against sickness”, “On insurance of workers against accidents”, “On education of the presence
of insurance business” and “About formation of the Council of insurance business”.

The author analyzed the size of material aid in accordance with division by categories of
employees are separately discussed the relations arising in connection with pregnancy. Also
differentiated relations due to injury, disability and death of the employee.

Separately investigated pension provision of employees in terms of coverage and defined
procedures preceding the assignment of pensions.

Keywords: insurance of the population, the history of the development of social insurance,
retirement insurance, maintenance allowance, the insured person.
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€.TETbMAH

HAYANbHUK BLAAINY KOOPAUHAULL
npagosux JocaijiceHsb anapamy
npesuzit HAITpH Yxpainu,
KaHAuzam ropuguuHux HayK,

cmapuiuii HayKosuil cnispobimHuUK

YAK 342.924

Iligsakonnui HOpMaTHBHO-IPaBOBHH AKT:
MOHSTTA, 03HAKHU, (PYHKIIIl, BUAH

VY crarTi po3IAHYTI OCHOBHI MiAXOIM HAYKOBIIB 10 PO3YMIHHSI ITiJ3aKOHHOTO HOPMaTHB-
HOTO TIPaBOBOTO aKTa, ioro ocodiamuBocteil, GpyHKIii Ta pizHOBUAIB. [IpoaHanizoBaHO 3aKOHH
binopyci, Kazaxcrany, Tajpkukucrany, Y30eKucTaHy 11010 3aKOHOIaBYOTO BU3HAUCHHSI ITi/[3a-
KOHHOTO HOPMaTHBHOTO ITPaBOBOTO akTa. HaromonieHo Ha HEOOX1THOCTI 3aKPIlICHHS TIOHSATTS
«ITiA3aKOHHMI HOPMATHBHUI MTPAaBOBUI aKT» Y 3aKOHOJABCTBI YKpaiHH.

Kntouoei cnosa: nin3akoHHUI HOPMATHBHO-IIPABOBUI aKT, OpraH BUKOHABYOT BJIa/IM, O3HA-
KH TT113aKOHHUX HOPMAaTHUBHO-TIPABOBHX aKTiB, (DYHKITi1 IMi[3aKOHHUX aKTiB, BUJU ITi/I3aKOHHUX

HOPMaTHUBHO-TIPABOBUX AKTIB.

[lin3akoHHI HOPMATHBHO-TIPABOBI aKTH
OpraHiB JEp)KaBHOI Biaau 3aliMalOTh
BaYXJIUBE MICIE Cepe/l BEIMKOI KiTbKOCTI
JoKepen mpaBa Ykpainu. PedopmyBaHHsS
MPABOBOI CUCTEMU HAIIOT JECPHKABU TEPIII
3a Bce MOTpedye BIOCKOHAJICHHS HOpMa-
THUBHO-TIPABOBHX aKTiB y IIIOMY Ta TiJ-
3aKOHHHMX aKTiB 30kpeMa. KoHCTHTyIis
VYkpainu BU3Ha4ae, M0 3aKOHH, SKi Ma-
I0Th BUILY OPWIAWYHY CHITY, TOKIHKaHi
BHOPMYBATH OIJIbIIl 3HAYYII COIiaJIbHI,
[IPaBOBi, TOJITHYHI, €KOHOMIYHI BiJHO-
CHHHU Yy Jiep)KaBi, a TaKOX Te, 110 Y Kpa-
{HI MpPUIMAIOTbCS W 1HIII HOPMATHBHO-
MPaBOBi aKTH, sIKi MalOTh OyTH CTBOPEHI
Ha OCHOBI Ta y TMOBHiH BiAMOBiIHOCTI 10
Koncruryuii 1 3akoHiB Ykpainu.

Bennka KimbKiCTh BYEHHX Y CBOIX
npasix NPUAUTBUI yBary JOCIiIKEHHIO
MiA3aKOHHUX HOPMAaTHUBHO-TIPABOBUX aK-
TiB, BU3HAYCHHIO 1X MOHATTS, OCHOBHHUX
O3HAaK, BUJIB TOIIO. 30KpeMa, MiA3aKOH-
HUM HOPMAaTUBHHUM aKT CTaB MPEIMETOM
JOCTIDKEHHSI TaKWX BITYM3HSHUX Ta
3apyOiKHHMX HayKoBIiB, siK: I. A. Bacu-
nesud, JI. M. Topbynosa, C. A. IBaHOB,
M. 1. Mary3o0B, A. B. Mainbko, O. B. Ile-
tpumuH, I. M. TTorpiouuii, O. ®. CxakyH,
B. M. XpomnaHtok Ta 6ararbox iHIIHX.

PazoM i3 TUM, He3BaXKalOUM Ha BEJIH-
Ky KUJIBKICTB JIOCIIPKEHb, MPUCBIYCHUX
BUBUCHHIO ITiJI3aKOHHOTO HOPMAaTHBHOTO
aKTa, 3aJUIIAIOTHCS BIIKPUTUMH THTaH-
HSI TIEPII 32 BCE MPABOBOTO PETYIIOBaHHS
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CaMOI0 «Ii3aKOHHOTO HOPMAaTHBHOTO
aKTa», OCHOBHUX O3HaK, (pyHKLiH Ta Horo
MiCIIsl y TpaBoBiil cuctemi Ykpainu.

BupimeHHs nocTaBieHUX MUTaHb Ma€e
po3royarucst i3 BU3HAYCHHsI TOHSTTS ITiJ-
3aKOHHOI'O HOPMAaTHBHO-IIPAaBOBOIO aKTa.
Tak, B IOpHIWYHIN JTiTEpaTypi Maike He
icHy€e pO301KXHOCTEH CTOCOBHO PO3YyMiH-
HSl OPUIUYHOI IPUPOAX Ta CYTHOCTI Mif-
3aKOHHOT'O HOPMAaTHBHO-IIPaBOBOTO aKTa.
Y OLNBIIOCTI BUTIAIKIB BiH PO3TISAIAETH-
Csl SIK aKT, 1110 IPUIMAEThCS YIIOBHOBAXE-
HUMHM Ha Le cy0’eKTaMu HOPMOTBOPYOC-
Ti Ha OCHOBI1 3aKOHY 1 HE TIOBUHEH HoMy
cynepeuntu [1, ¢. 201]. B ropuanuniit
CHITMKJIONE/IT IMi[3aKOHHUN aKT PO3IIs-
JAETHCS SIK aKT, MPUHHATUNH KOMIIETEHT-
HUMM OpraHaMH JAEp>KaBHOI BJIAQAM YU
YIOBHOBRXECHUMHU JCPXKABOIO  1HIIMMU
Cy0’eKTaMu Ha IiJICTaBi 3aKOHY, BIiAIO-
BiJTHO JI0 3aKOHY 1 B MOPSIKY HOTO BHKO-
HaHHA [2, ¢. 220].

Ha mymxy C. C. AnekceeBa, mig3a-
KOHHUI HOPMAaTUBHMM aKT — LI€ «HOpMa-
TUBHUI IOPUANYHUN aKT KOMIETEHTHOTO
opraHy, SKMi OCHOBaHMI Ha 3aKOHI Ta
3aKOHy HE cymepeuutsby [3, c. 452]. Ilo-
IiOHOT TOYKHU 30pYy AOTPUMYIOTHCS ¥ 1HIII
HaykoBIli. Tak, B. M. XpomnaHtok i mif-
3aKOHHUM HOPMAaTHBHO-IIPAaBOBUM aKTOM
PO3yMi€ «IIPaBOTBOPYI aKTH KOMIICTEHT-
HUX OpraHiB, sIKi OCHOBaHI Ha 3aKOHI Ta
HE cyrepeyarb HOMy... HaJUIeHI MeEH-
II0I0 FOPUIUTHOIO CHIJIOI0, HIK 3aKOHH,
BOHM 0a3yrOThCs Ha IOPUAWYHIN chimi 3a-
KOHIB Ta HE MOXYTb IIPOTHCTOSATH HOMY»
[4, c. 244]. O. ®. CkakyH 3a3Hayae, 110
MiA3aKOHHUHA HOPMATUBHHUHA akKkT — IIe
aKT, SIKWH BUJA€ThCS BIAMOBIIHO JIO 3a-
KOHY, Ha TIiJCTaBi 3aKOHY IS KOHKpE-
TH3alii 3aKOHOJABYMX PO3MOPSKEHb Ta
iX TpakTyBaHHA 20O BCTAHOBJICHHS Iep-

BUHHUX HOpM [5, c. 489]. M. 1. Marty3oB
Ta A. B. Manbko BBaKaroTh, 10 ITij3a-
KOHHHUII HOPMATUBHO-IIPABOBHUM aKT — 1€
«BUIaHI Ha TJICTaBl Ta HA BUKOHAHHS 3a-
KOHIB aKTH, AKi MICTSTh FOPUINYHI HOP-
Mu» [6].

JI. M. T'opOyHoBa BH3Hauae, 10 Tep-
MiH «IiI3aKOHHUH HOPMAaTUBHHUH aKT» €
«301pHOI0 IOPUINIHOIO KaTEeTOPI€r0, sSKa
BHpaKae OJHY 3arajibHy BIIACTHBICTH Be-
JINKOI, HaNOLIbIIOl 3a KUIBKICHHM CKJIa-
JIOM TPyIH HOPMaTHUBHO-TIPABOBUX aKTiB,
IO BHJAIOTHCS CyO’€KTaMH BUKOHAB-
4O-pO3MOPsU0T JisUIbHOCTI B YKpaiHi,
3TiHO 3 AKOIO 1X 3MICT IOBHHEH TPYH-
TYBATHUCS Ha IOJIOKEHHSIX 3aKOHY 1 HoMy
He cynepeuutn» [7, c. 13]. Ha mymxy
BYCHOI, TijJl TOHSATTSAM «IIiA3aKOHHUH
HOPMAaTHBHO-TIPAaBOBHI aKT» B ACHEKTI
fioro 3araabHO00O0B’SI3k0BOT Jiii (rpoMa-
IISTH, TIIIPHEMCTB, YCTAaHOB, OpTaHi3a-
Iii, TOOTO 032 MEKaMHU CHUCTEMH Opra-
HIB BJIaJIM, sSIKi HOTO BUIAIHM) HEOOXiTHO
po3ymiT moctaHoBu BepxoBHoi Pamu
VYkpaiHH HOpPMaTUBHOTO XapakTepy, Bif-
noBiiHI o(iikHi gokymeHTH [1pe3umeH-
Ta Ykpainu, Kabinery MinictpiB Ykpai-
HU, MIHICTEPCTB Ta IHIINX IEHTPATHHUX
OpraHiB BHUKOHABUOi BIIAJH, iX TEPUTO-
plalpHUX OpraHiB, MICHEBHX JEpKaB-
HUX aJMiHicTpalild, opraHiB MicIIE€BOTO
CaMOBPSIIyBaHHsI, 110 MICTSTh TpaBUiia
3arajJbHOOOOB’SI3KOBOI  MOBEIIHKH, i
SKUX HE 0OMEXYETHCSI OJHOPA30BUM 3a-
CTOCYBaHHsIM [8, c. 60].

VY cBow 4Yepry, pocCiliChbKUl BUCHUU
C. O. IpanoB 3a3Hauae, 110 3aKOHOZAB-
ctBoM Pociticekoi ®Deneparrii B3araii He
BHU3HAYEHO TOHSATTS ITiJ[3aKOHHOTO HOp-
MaTHBHO-TIPABOBOTO aKTa, ajie, TOXOIUTh
BUCHOBKY HAayKOBELb, I1JICYMOBYIOUH
IOpUINYHI, TPaKTUYHI T4 TEOPETHUYHI Ha-

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 2 (77) 2014 93



MUTAHHA TPYAOBOIO TA AAMIHICTPATHBHOI'O ITPABA

YKOBi JOpPOOKH, MOXXHa BW3HAUUTH, IO
ITi/13aKOHHU T HOPMAaTHUBHO-ITPABOBUH
aKT — «Ue Pi3HOBHJ HOPMATHUBHOIO Ipa-
BOBOTO aKTa, SKWH BUJAETHCS YIIOBHO-
BaXEHUM OPraHOM Ha ITiJICTaBi Ta HA BU-
KOHAHHS 3aKOHY, BINMOBITHO JO 3aKOHY
3aJUIsl WOTO TONANBIIOI KOHKpETH3arlil
Ta po3BUTKY» [9]. CaMe TakMM YHHOM
BUIVISIJIA€ ITiJIX1]T HAYKOBIIIB II0/I0 BU3HA-
YEHHS MOHATTS T1JI3aKOHHUX HOpPMAaTHB-
HO-TIPAaBOBHX aKTIB.

Pa3om i3 TWM 3aKOHOMABCTBOM iHO-
3eMHHX JepKaB — KpaiH TOCTpajsH-
CBKOTO IPOCTOPY BXE JCSIKHH 4ac Bpe-
I'YIbOBAaHO HOPMOTBOPYY  [JisUIBHICTB
YIIOBHOB)KEHUX OPTraHiB, y TOMY YHCIHI
IIOJI0 BH3HAYCHHSI MOHSATH MiJI3aKOHHUX
HOPMaTHBHO-TIPABOBHX aKTiB Ha 3aKOHO-
naBuoMy piBHi. Tak, 3akoHom PecrryOmi-
ku Kazaxcran «IIpo HOpMaTuBHi ipaBoOBi
aKTH» BH3HAYEHO TOHSTTS ITiJI3aKOHHUX
HOPMAaTHBHUX MPAaBOBHX aKTiB SIK «iHIII,
AK1 HE € 3aKOHOJaBYMMH HOPMATUBHUMH
MMPaBOBUMHU aKTaMH, BHJIAIOTHCS Ha TIiJI-
ctaBi Ta (a00) Ha BHKOHaHHSA Ta (a0o0)
JUIsl IOAAJIBIIOT peai3alii 3aKoHOJaBUMX
Ta IHIIUX BHINECTOSAIIMX 3a l€papXi€ero
HOPMAaTHUBHUX MPaBOBUX akTiB» [10, m. 1
cT. 1]. 3akonom PecmyOmikm Tamkukwc-
taH «IIpo HOpMaTWBHI MpaBOBI aKTH»
3a3HA4YCHO, IO T TOHATTSIM IiJ3aKOH-
HOTO HOPMAaTHBHO-NIPaBOBOTO aKTa CIiJl
PO3YMITH «HOPMaTHBHI IIPAaBOBI aKTH, SIKi
MPUIMAalOThCS Ha TMIACTaBl Ta Ha BUKO-
HaHHA 3akoHiB» [11, m. 549. 1 cT. 2].

3akoHoM PecnyOmiku  Y30ekucran
«IIpo HOpMAaTHBHO-TIPABOBI aKTH» OKpe-
MO HE BHU3HAYEHO MOHSITTS IiA3aKOHHOTO
HOPMAaTHBHO-TIPABOBOTO aKTa, alieé KOH-
KpPETHO TepeTiueH0 HOPMAaTHBHO-IIPABO-
Bl aKTH, SIK1 BBa)KAIOTHCS I11J3aKOHHUMH
(Yka3w, TOCTaHOBH, pO3MOPSKEHHS

tomo) [12, 4. 3 cT. 6]. BincyTHe 3aKoHO-
JaBye BHU3HAYCHHS IIiJ3aKOHHOTO HOp-
MaTHBHO-TIPAaBOBOTO aKTa 1 B 3aKOHAxX
Pecny6mixu Bipmenist Ta PecryOmiku bi-
nopyck. Pazom i3 Tum I. A. Bacunesuu,
SIKHI OKPEMO JOCIIPKY€E 3aKOHOJABCTBO
PecnyOniku binopych nmpo HOpMaTHBHO-
NpaBOBl aKTH, 3a3Hayae, MO MiA3aKOH-
HICTb € OCHOBHOIO O3HAKOIO BiJOMYHUX
HOPMAaTHUBHO-TIPABOBUX aKTiB (aKTiB Op-
raHiB BUKOHABYOi BiIaam) [13, c. 62].

Ha mamry mymky, po3mineHHS cHc-
TeMH HOPMaTHBHO-TIPABOBHX aKTiB Ha
3aKOHM Ta ITI3aKOHHI aKTH HE BUKIIU-
Ka€ CyMHIBY, TOMy MM BBa)Ka€MO HOP-
MaTHUBHE 3aKpITUICHHS MOHATTS «IIiJ[3a-
KOHHOT'O HOPMAaTHBHO-TIPABOBOTO aKTa»
TTO3UTUBHUM JTOCBIJIOM, SIKWH Mae OyTH
3al03WYEHUH  yKPAiHCHKUM  3aKOHO-
naBctBoM. IIpoextom 3akony VYkpai-
Hu «IIpo HOpPMAaTHUBHO-NPABOBI aKTW
nepefdavyeHo 3acTOCYBaHHS TOHSTTS
«IiI3aKOHHUH HOPMAaTHBHO-ITPABOBHI
aKT», M SKAM TIPOTTOHYETHCS PO3YyMITH
«HOPMAaTHWBHO-TIPABOBUI aKT CyO0’€KkTa
HOPMOTBOPEHHS, SIKHH NpUHMAETHCS
(Bupaetncsi) Ha ocHoBi Koncrutymii
1 3aKOHIB YKpaiHW, MIKHApOIHUX J10-
roBOpiB YKpaiHU Ta CIPSIMOBAHUH Ha 1X
peamizarito» [14, ct. 1]. Mu BBaxkaemo
Jy’)kK€ BaXXITUBHUM 3aKpPIIJICHHS OCHOB-
HUX TOHSTH, ONHUM 3 SIKHX € MOHSTTS
«MiA3aKOHHUH HOPMAaTHUBHO-TIPABOBUI
aKT» Ha 3aKOHOJaBUOMY PiBHI.

Ha cporomHiniHiii JeHp MOHATTS IIiJI-
3aKOHHOTO aKTa 3aJMINAEThCA B YKpaiHi
Ha piBHI HAyKOBOI pO3POOKH, 5Ka, Y CBOIO
4yepry, norpedye KOHKpeTH3allii, mo i
00YMOBITIOE aKTYaJIbHICTh IIBOTO JOCITi-
JoKeHHsL. JIniie TakuM YHHOM MOXe OyTH
YCYHEHO MPOOJIeMH 3aCTOCYBaHHS Ta pea-
Ji3amii mia3akoOHHIX HOPMaTHBHO-TIPABO-
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BUX aKTIB, BU3HAUYEHHS IX MICL B CUCTE-
Mi HOPMAaTHBHO-ITPABOBUX aKTiB y3araii.

BusHaunTu aBTOPCHKE MOHSITTS MijA3a-
KOHHOT'O aKTa MOYKHA IIUISIXOM BUSIBIICHHS
MOro OCHOBHMX O3HAK Ta BIIMIHHHX Xa-
paktepuux puc. Tak, JI. M. T'opOGyHoBa
3a3Havae, 10 TOJOBHUMHU O3HAKaMU ITiji-
3aKOHHHX HOPMATHBHO-IIPABOBUX AaKTiB
€: 1) migzakoHHHUN Xapakrtep; 2) odimiii-
HICTh; 3) 00OB’SA3KOBICTh JI0 BUKOHAHHS;
4) mopomKeHHS IOPUANYHUX HACTIAKIB
[8, c. 67].

C. O. IBaHOB /10 OCHOBHHUX O3HAK ITiJI-
3aKOHHOTO HOPMAaTHBHO-TIPAaBOBOTO aKTa
BiJTHOCHTB: MO-TIEpIIIe, 0OCAT Ta MEXKIi MOB-
HOBaXCHb, 3akpimieHux KoHCTHUTYIIi€TO,
3aKOHaMHy a0 THITUMH HOPMaTHBHO-TIPA-
BOBHMH aKTaMH 111010 BUAAHHSI HOPMAaTHB-
HO-TIPaBOBHX aKTiB, BU3HAUCHHS iX BH/IIB;
MO-J[pyTe, BU3HAYCHHSI FOPUIUIHOI CHITH
(4MHHOCTI) Ta BUJAHHS ITiJ[3aKOHHUX aK-
TiB 32 JIOIIOMOTOI0 TIEBHUX IOPHIUYHUX
(hopMyIItOBaHb, TAKUX SIK: «HA IiJCTaBi
Ta Ha BUKOHAHHS 3aKOHY», «BIIIOBII-
HO JI0 3aKOHY» TOIIO; TO-TPETE, y Til-
3aKOHHUX aKTaX MPOSBISIOTHCS HOPMHU
3aKOHIB 4yepe3 iX JONOBHEHHS, KOHKPETH-
3alliio, JeTali3allito, PO3BUTOK TOIIO; M0-
YETBEPTE, CHPOIICHUM MOPSIOK HpHii-
HATTS, BBEJCHHS B JIiI0, OTIPIITIOTHEHHS
IMiJ3aKOHHIX HOPMATHBHO-TIPABOBUX aK-
TiB y HOPIBHSAHHI i3 3aKOHAMH (CaMe TOMY
BOHH OTEPATHBHO PearyloTh, epeKTUBHO
MPUCTOCOBYIOTBCSL IO JKUTTEBUX 3MiH,
pI3HOTO BHJly BiTHOCHH, fIKi BHHHUKAIOTb,
3MIHIOIOTBCS, 3HUKAIOTh y MPOIEC] KHT-
TEMISUTLHOCTI KpaiHW); TO-TI’ATe, HOPMHU
ITi13aKOHHUX HOPMATHBHO-TIPABOBUX
aKTiB € HOPMaMH BHJOBOTO XapakTepy
CTOCOBHO HOPM, SIKi MICTATBCS B 3aKOHAX
1 € HOpMaMH POJOBOTO XapaKkTepy (TOOTO
[UIIXOM TIPUHHATTS HOPM BUIOBOTO Xa-

paKkTepy pO3BUBAIOTHCS HOPMH POAOBOIO
XapakTepy, TAaKUM YHHOM, IIiJ3aKOHHI
HOPMAaTUBHO-TIPABOBI aKTH PO3BHBAIOTH
3aKOHHM); TO-IIIOCTE, ITiJ[3aKOHHI HOpMa-
THBHO-TIPABOBI aKTH YMOBHO 00’ €aHaHi
B OJIHY TPYILy, aJIe BOHU HEOJHOPi/IHI, Ma-
I0Th Pi3HY IOPUINYHY CHILY, Pi3HI HopMH,
Ha3BHU TOLIO, aje BCl BOHU MAalOTh MIEBHY
i€papxiuHy CTPYKTYpY, sIKa B CYKyITHOCTI
CBOIH 3aJIe)KUTH Bij 3aKOHY [9].

Crtiz 3a3HaYNTH, 0 B YKpaiHi mepina
o3Haka, 3anporoHosana C. O. IBaHoBUM,
YaCTKOBO peajli3oBaHa B 3aKOHOIABCTBI,
aje Mae JyXe «PO3KUAaHUi» XapakTep
(3axonom Ykpainu «IIpo neHTpanbHi op-
raHW BUKOHABUOI BIIATW» IependadeHo,
0 MIHICTepPCTBA BHAAIOTH Hakasu [15,
ct. 15]; Koncrurymiero Ykpaiam ta 3a-
koHoM Ykpainu «[Ipo Kabiner MinicTpiB
VYkpainn» nepeabadyeno, mo akramu Ka-
Oinery MinicTpiB YKpaiHH € MOCTaHOBU
1 posmopsykeHHs [16, ct. 117; 17, ct. 50],
tomo). Tobro moku He Oyne MPUIHITO
€IMHOTO HOPMAaTHBHO-IIPABOBOI'O aKTa —
3akoHy Ykpainu «IIpo HopMaTuBHO-TIpa-
BOBI aKTHY, SIKHH KOHCOJIIy€E B cOO1 HOP-
MU [IOJI0 BU3HAYCHHSI KOMITETEHII1, MEX
Ta BUIIB HOPMAaTHBHO-TIPABOBUX aKTiB,
K1 MOXYTb NpUIMAaTHCA NEBHUMH ACp-
JKaBHMMH OpraHaMH B3araji Ta opraHamMu
BUKOHABYOI BIaaW 30KpeMa, 3a3HaycHe
NUTaHHS MH BB2)KAEMO HEBHPIIICHUM
Ta MPOOJEMHUM, IO MOXE MPU3BOTUTH
JI0 TIOPYIICHb 3aKOHHOCTI TIPH peari3a-
1ii HOPMOTBOPYOI MisNTHOCTI YIOBHO-
Ba)XEHUMH cy0’exTamu. Ha Hamry nymky,
3a3HaueHa O3HAKa € 3araJibHOI0 O3HAKOIO
HOPMaTUBHO-TIPABOBHX aKTiB, a HE CIICIIi-
AJIBHOIO XapaKTEPHOIO 03HAKOIO CaMe Mij-
3aKOHHUX HOPMATHBHO-IIPABOBUX AaKTiB.

3acTtocyBaHHS CHEUiaJbHUX IOPUANY-
HUX (OPMYJTIOBaHb TIPHU CTBOPECHHI Tif-

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 2 (77) 2014 95



MUTAHHA TPYAOBOIO TA AAMIHICTPATHBHOI'O ITPABA

3aKOHHMX HOPMATHBHO-TIPABOBUX aKTiB
TICHO MOYKe BBAKATHCS 1X CTIEU(ITHOIO
o3Hakoro. CaMe TakuM YMHOM, Ha HaIly
IYMKY, TIPOSIBISIEThCS crienudika min3a-
KOHHOT HOPMOTBOPYOT TEXHIKH 4epe3 3a-
CTOCYBaHHS CITCIiaTbHUX TEPMIHIB, SKi
BHPKAIOTh «3AJIEKHICTRY TI3aKOHHUX
HOPMAaTUBHO-TIPAaBOBHX aKTIiB BiJ HOpMa-
TUBHUX aKTiB BUIIOI HOPHIUYHOI CHIIH.
Osnaka JeTaiizailii, KOHKpeTH3arllii, 10-
MTOBHEHHS 3aKOHIB y HOPMax Ii/I3aKOHHUX
HOPMAaTHBHO-TIPABOBHX aKTIB € TIHCHO iX
XapaKTepPHOIO CIEIiaIbHOI 03HAKOIO, SKY
JI. M. T'opOyHOoBa may:ke BIyYyHO BH3Ha-
yuJia sIK IMiJ[3aKOHHU xapakrep [8, c. 67].

BaxnuBor 03HAKOKW IiJ3aKOHHUX
aKTiB JIMCHO € creriaJdbHUI TOPSAI0K
iX TPUAHATTS, SKUH BiAPI3HAETHCS Bif
MOPSAZIKY TIPUHHATTA 3akoHiB. ToOTO 3a-
TaJbHOI0 O3HAaKOK HOPMAaTHBHO-IIPABO-
BHX aKTIB MOXHa BBaXXaTH OCOOIMBUI
HOPMATHBHO BPETYJIBOBAHUM MOPSIOK 1X
MPUUAHATTS, a OUIBII CHPOIIEHHUH TOpsI-
JIOK TIPUHHATTS 1 € XapaKTePHOIO 0C00-
JIUBICTIO TiI3aKOHHUX HOPMaTHBHO-TIpa-
BOBHUX aKTiB.

B ocHOBI noainy HOpMaTHBHO-TIPaBoO-
BHX aKTIB Ha 3aKOHH Ta IMJA3aKOHHI aKTH
JIOKUTh iX IOpHJIUYHA CHJIA. 3arajibHOBI-
JIOMO, III0 3aKOHM MAaroTh BUIILYy FOPHINY-
Hy CHWJIy Y TOpIBHSHHI 3 MiJ3aKOHHUMH
HOPMAaTHBHO-TIPABOBHMHU aKTaMH, ajie IIe
HE O3HAa4ae, M0 BOHH MEHII 00OB’SI3KOBI
10 BUKOHaHHA. O0OB’I3KOBICTH BUKOHAH-
HS MiJ3aKOHHUX HOPMAaTHBHO-IIPABOBHX
aKTiB, 5K 1 3aKOHIB, TAaKOX 3a0€31eTyETh-
Cs MOIJIMBICTIO 3aCTOCYBaHHS 3aXOJiB
JIep)KaBHOTO MPUMYCY. TakuM YUHOM, MU
MOTOJKYEMOCh 13 TUMH aBTOPaMH, SKi
BBaXKarOTh 00OB’SI3KOBICTH 10 BUKOHAHHS
OJTHIEI0 3 OCHOBHUX O3HAK IIiI3aKOHHUX
HOPMAaTHBHO-IIPABOBHX aKTiB.

YpaxoByro4un BHIIIEHaBEIEHE, MOXXHA
JATH BHCHOBKY TIPO iCHYBaHHS O3HAK,
SKi XapaKTepU3yTh HOPMATUBHO-IIPA-
BOBI aKTH B3araji, Ta O3HaK, sSIKi OKPeMO
XapaKTEePU3YIOTh IMiJ[3aKOHHI HOpPMAaTHB-
HO-TIPaBOBi aKTH. IX aHami3 103BONsE
BU3HAYHTH, 110 O3HAKH, AKi XapaKTepHi
JUTSE. HOPMAaTHUBHO-TIPABOBHUX AaKTiB, TIEH)
K MIpOIO XapaKTepHi 1 IS MiA3aKOHHUX
HOPMATUBHO-IIpaBOBUX akTiB. O3Hakw,
XapaKkTepHI MJIs MMI3aKOHHHUX aKTiB, €
CTEIiaIbHUMHU O3HaKaMH, SKi KOHKPETH-
3YIOTh, PO3BHBAIOTh, YAOCKOHAIIOIOTh iX
BiTHOCHO HOPMAaTHBHO-TIPABOBHX aKTiB
y3arayni. TakuM YHMHOM, HOPMATHUBHO-
MPABOBI aKTH Ta 1X O3HAKH € POJIOBUMHU
a0o0 3aralbHUMHU CTOCOBHO ITJI3aKOHHUX
aKTIB, 5IKi, y CBOIO YepTy, € BUJOBHUMH 200
crieiaJIbHUMU.

3 BUIIE3a3HAYCHOTO BOAYAETHCS, IO
O3HaKH, TPUTAMaHHI MiJ3aKOHHUM HOP-
MaTUBHO-TIPABOBUM aKTaM, MOXHa pO3-
IITUTH Ha Bl TPYNH: 3arayibHi (BHIO-
Bi), IpUTaMaHHI HOPMAaTHBHO-TIPABOBUM
aKTaM B3araji, Ta crheriajibHi (pomoBi),
MpUTaMaHHI MiJ[3aKOHHUM HOPMAaTHBHO-
MPaBOBUM aKTaM OpPraHiB BHKOHABUOI
BJIaJI 30KpeMa. Jo mepiioi rpynu o3Hak
MO)KHa BigHeCcTH Taki: 1) odimiiamiA
MMUCBMOBHI JOKYMEHT, SIKHH BHUIA€THCS
YIOBHOBQ)XEHUM OPraHoM; 2) MICTATb,
3MIHIOIOTh 200 CKaCOBYIOTh HOPMH TIpa-
Ba; 3) CTBOPIOIOTHCS y BCTAHOBICHOMY
3aKOHO/IaBCTBOM TOPSJIKY; 4) MaroTh 3a-
rajgpHUH, HeTlepCcoHi(hiKoBaHUH XapakTep,
nependavaoTh HEOJHOPA30BE 3aCTOCY-
BaHHS; CTBOPIOIOTHCS 13 3aCTOCYBaHHSIM
MIEBHUX MPAaBWJI HOPMOTBOPYOI TEXHIKH;
5) 000B’SI3KOBICTh 10 BUKOHAaHHS 3a0e3-
MEYy€eThCS JIEP’KABOIO Yepe3 MOXKITUBICTh
3aCTOCYBaHHS 3aC00IB MPUMYCOBOTO Xa-

pakrepy.
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Jo npyroi rpynu o3HaK IiA3aKOHHO-
ro HOPMAaTHBHO-IIPABOBOTO aKTa MOXHA
BigHectu: 1) o¢iuiiinnii mMcbMOBHH /10-
KYMEHT, SIKHIi BUJA€THCS OPTaHOM BHKO-
HaBUOi BNAaW; 2) MICTHTh, 3MiHIOE a0o
CKacoOBy€ HOPMHU IIpaBa y PIBHO3HAUYHHUX
ITiA3aKOHHUX HOPMAaTHBHO-IIPAaBOBUX
aKTax, aKTax HIDKYOI IOPUIUYHOI CHUIIH;
3) CTBOPIOIOTHCS y OUTBII CHPOIIEHOMY
MOpsZIKY; 4) MaroTh Mi3aKOHHUH Xapak-
Tep; 4) CTBOPIOIOTHCSA 13 3aCTOCYBaHHSIM
CTeIiaJbHUX 3aC00iB HOPMOTBOPUOT TEX-
HIKH 13 3aCTOCYBaHHSIM BHpa3iB «HAa BH-
KOHAHHS 3aKOHY», «Ha MiJICTaBl 3aKOHY»
TOWIO.

OnHUM 13 BaXJIMBUX NHTaHb TIPH
JIOCITIJDKEHH]  IMJ13aKOHHUX HOPMAaTHB-
HO-TIPAaBOBHX aKTiB, iX 3HAUCHHS, MICIISI
B CHUCTEMi HOPMAaTHBHO-TIPABOBHX aKTiB
BH3HAUCHHS (PYHKIIiH, SIKi BOHH BUKOHY-
I0Th y IIPOLIEC PETYNIOBaHHSA CyCIITTBHUX
BIJIHOCHH. 3arajbHOBIJIOMO, 1110 (YHK-
mii — 1€ OCHOBHI Hadajia, HaIpsSMH,
B SKMX HOPMAaTUBHO-IIPABOBUH aKT y Ja-
HOMY BMIIAJKy 371MCHIOE CBili BIJIUB Ha
CycCHisibHI  BimgHOCHHH. Jlocmimkyrodn
OCHOBHI (PyHKIIii HOpMaTHBHO-TIPAaBOBHUX
aKTiB y Lijiomy, BueHa M. B. BunerxaHi-
Ha 3a3Havae, 110 «JOCKOHAIe PO3yMiHHS
3HAYEHHS HOPMATHUBHO-IIPABOBUX aKTIB
MOJKJIMBE 3aBASIKH 3aCTOCYBaHHIO (DyHK-
LIOHABHOTO MiAXOAY, SIKUH JO3BOJISIE
BUIIMATH (QYHKUii, MPUTaMaHHI LbOMY
By noKymeHTa» [18, c. 32].

Ha nymxy M. B. Bunerxkaninoi, Hop-
MaTHUBHO-TIPABOBI aKTH BUKOHYIOTH TTEBHI
(yHKIIT, AKi MITBEPHKYIOTH X MOJIi-
(byHKIIIOHABHICTB Ta SIKi MOXKHA TIO/LITH-
TH Ha rpynu: 1) 3aranbHuX QyHKUIN, sSKi
BUKOHYIOTBCSI JOKYMEHTaMy B3arajii Ta
HOPMAaTHBHO-TIPABOBHMHU aKTaMH 30Kpe-
Ma (indopwmariiitHa, cormiaibHa, KOMyHiKa-

THUBHA Ta 1CTOPUKO-KYJIBTypHA (PYHKIIisS);
2) 4acTKOBHX (PYHKIIiH, 5IKi BAKOHYIOTbCS
IOPUIUIHAME Ta IHITUMH Pi3HOBHIAMH
JIOKYMEHTIB (TIOITUYHA, 1/1€OJIOTIYHA,
pO3’SICHIOBalIbHA, BUXOBHA, ITi3HABAJIb-
Ha, JI0Ka30Ba, YIpaBIiHChKa (yHKIIis);
3) cneuianbHuX QYHKIIH, K TPUTaMaHH1
JMIIE IOPUANYHUM JOKYMEHTaM (IIpaBo-
yCTaHOBYA, IpaBOpeajizaliiiHa, MpaBo-
OXOpOHHA, TIOCBiJUyBalibHA, YCTaHOBYA,
KOHTPOJIBHO-HATIISAA0BA, JI0OKazoBa) [18,
c. 33-36]. Ha namy mymKy, mia3akoHHI
HOPMAaTHBHO-IIPABOBI aKTH BHMKOHYIOTh
¢byHKi1, K1 € OB KOHKPETH30BaHUMHU
Ta By3bKHMHU Y MOPIBHAHHI 13 QPyHKITIIMU
HOPMAaTHBHO-IIPABOBUX aKTiB Y LIJIOMY.
Mu BBayka€eMo, 11O Ii/[3aKOHHI HOpMa-
THUBHO-IIPABOB1 aKTH BUKOHYIOTB IIEPII 32
BCE PETyJSITUBHY (DYHKIIIIO, SIKa, Y CBOIO
qepry, pO3IiIsAeThCs Ha (PyHKIIO Tep-
BUHHOTO (IIpH IEPBUHHOMY BCTAHOBJICH-
Hi HOPM TIpaBa Mi13aKOHHUMH HOPMaTHB-
HO-TIPaBOBHUMH aKTaMH) T4 BTOPUHHOTO
(Ipu KOHKpETH3allii, pO3BHHEHHI Ta BIO-
CKOHAQJICHHI HOPM IIpaBa, YCTaHOBJIEHUX
HOPMAaTHUBHO-TIPAaBOBUMHU aKTaM{ BUIIOT
IOPUIIUNYHOT CHITH) PEryIIOBaHHS;, YIIPaB-
JHCHKY (PYHKIIIFO: pO3’SICHIOBAIBHY Ta
KOHKpEeTH3yIouy (QYHKIIT (HOpMH, SKi
MICTATBCS Yy MiJ3aKOHHUX HOPMAaTHB-
HO-NIPaBOBHX aKTaX KOHKPETU3YIOTb,
PO3’ACHIOIOTh, YIOCKOHAJIIOIOTh HOPMH,
BCTAaHOBJIEHI ~ HOPMAaTHUBHO-TIPAaBOBHMU
aKTaM¥ BUIIOI FOPUINIHOI CHIIH ); TIPaBO-
YCTaHOBYY (PYHKIIIFO (peai3yloThCs MPU
BBEJCHHI HOPM TMpaBa MiA3aKOHHUMU
HOPMAaTUBHO-IIPAaBOBUMHU AaKTaMH); IIpa-
BOpeanizauiiny QyHKIio (HOpMH min3a-
KOHHUX HOPMAaTHBHO-IIPABOBUX aKTiB 3a-
KPIIUTIOIOTh NIEBHI MOPSIKH, TOJIOKCHHS,
peanmizamis SKHX TPAKTHYHO BiITBOPIOE
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HOpMH, ycTaHoBIeHI KoHcTuTymiero, ko-
JIeKCaMH Ta 3aKOHaMHU YKpaiHH).

Ha migcraBi mpoBeneHOro aHamizy
MOJKHA JIIHTH BUCHOBKY, IO IMiJ[3aKOHHUH
HOPMAaTHBHO-TIPABOBHI aKT SIBJISIE COOOIO
OoQIIIHHAN TUCHMOBUI TOKYMEHT YTIOB-
HOBa)XCHOTO OpraHy BHUKOHABYOI BIAJH,
CTBOPEHUH Ha MiJCTaBi Ta HA BUKOHAHHS
KoncTutyuii Ta 3akoHiB YKpaiHu, SKUN
MICTHTB, 3MIHIOE 200 CKacoBy€ HOPMH
1paBa, CTBOPIOETHCS Y BCTAHOBICHOMY
3aKOHOJABCTBOM IOPSIAKY 13 3acTOCO-
BYBaHHSAM CIIEI[iaIbHAX 3aCO0iB HOPMO-
TBOPYOI TEXHIKH.

Tpamuuiiino y mnpaBoBid cucTeMi
YkpaiHu BUIUISAIOTH TaKi BUJU ITiJ[3aKOH-
HUX HOPMAaTHBHO-TIPABOBHX aKTiB OpPraHiB
BHKOHABYOI BJIAJH: TIOCTAaHOBA — OQIITiHi-
HUH MUCbMOBUH JOKYMEHT, HOPMAaTUBHO-
MPAaBOBUI aKT BHUILOIO OpPTraHy BHUKOHAB-
qoi Bnagu Ykpainu — KaGinery MiHicTpis
Ykpainu, sKuil Ma€ 3araTbHO000B I3KOBHIA
XapakTep Ta NPUIAMAEThCS KOJETiadbHO
Yy BCTaHOBJIEHOMY 3aKOHOAABCTBOM IIO-
pAAKY; Hakaz — OQImIHHUN THCEMOBUN
JOKYMEHT, HOPMAaTHBHO-TIPABOBHH  aKT
MiHiCTepCTBa, LEHTPAIBLHOTO OpraHy BH-
KOHABUO1 BJIJIH, IX TEPUTOPIAJILHUX Opra-
HIB Ta MIHICTEPCTB, BUIAETHCS Ha TIijIcTa-
Bi i Ha BUKOHAHHS HOPMAaTHUBHO-TIPABOBUX
aKTIB BHUIIOTO PiBHS, O0OB’S3KOBUH JIJIs
BUKOHAHHS; PO3MOPSDKEHHA — OQiliii-

HUI TMCbMOBHH TOKYMEHT, HOPMAaTHUBHO-
MPAaBOBH aKT, SIKUH BHUIAETHCS TOJIOBOO
MICIIEBOT JIepKaBHOI aJMiHICTpalii Ha
BUKOHAHHS HOPMAaTHBHO-ITPABOBUX aKTIB
BUIIOI IOPUIUIHOT CHIIH, OOOB’SI3KOBHIA
JUI BUKOHAHHS Ha TEPUTOPii MicmeBoc-
Ti BIAMOBIAHOI NepaBHOI aaMiHicTparii
[19,c. 15].

JlonarkoBo cCIiJi ypaxoByBarH, IO
CKJIaJJOBUMH YaCTHHAMH IMX [iJ3aKOH-
HUX HOPMAaTHBHO-TIPABOBUX aKTIB Op-
TaHiB BHKOHABUOI BJIAJAM MOXYTh OyTH
W iHIOI aKkTW, AKi MalTh ad0 MOXYTh
Maru KonugikoBaHui xapakrep. [lo HHX
CJIIJT BIJIHECTHU: TIOJOXKEHHS — aKTH, IO
MICTATh TIPaBOBI HOPMH, SIKi BU3Ha4a-
I0Th 3aBJJaHHS, CTPYKTYPY, KOMIIETCHIIIO
1 hopMH TiSITFHOCTI IEep KaBHUX OpTaHiB
[20, c. 54]; mpaBua — HOpMaTHUBHI MPH-
MUCH, IO MAalTh TPOIETYPHUA Xapak-
Tep, BU3HAYAIOTh MOPSIOK Opranizamii
Tiel yu iHIOI misuibHOCTI [21, ¢. 141];
THCTPYKIIT — aKTH, TIPEAMETOM PETYITIO-
BaHHS AKHX € YIPaBIIHCHKI BiAHOCHHU
BCepenuHi cucteMu opraHiB Biaau [20,
c. 54], abo perameHTallis 3arajabHOTO
MOPSIIKY BUKOHAHHS SIKUXOCh POOIT; cTa-
TYTH — HOPMATUBHI aKTH, 1[0 PETYJIFOIOTh
MOPSIOK OpraHi3amii Ta MisUTBHOCTI Jep-
JKaBHHX 1 TPOMAJCHKUX OpTaHi3allii, sKi
BUKOHYIOTh TOCIIOJIApChKi (DyHKIII y che-
pi ynpasininus [21, c. 140], Tomo.
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I'erbman E. [lon3akoHHBI HOPMAaTHBHO-IIPABOBOH AKT: NOHATHE, IPU3HAKH, (PYHK-

UM M BUIBI

B craTtpe PacCMOTPEHBbI OCHOBHBIC MOAXO/JbI YYCHBIX K IMOHUMAHUIO MMOA3aKOHHOTO HOP-

MaTUBHOTO IPABOBOTO aKTa, €ro ocoOeHHocTel, QyHKIMH U pasHoBHAHOCTEH. [Ipoananu-
3upoBaHBI 3akoHB bemapycn, Kasaxcrana, Tamkuknctana, Y30eKkucTaHa OTHOCHTEIBHO 3a-
KOHOZIATEIbHOTO OIPEAEIEHHs IOJ3aKOHHOTO HOPMAaTHBHOTO IPaBOBOro akra. OTMedeHa
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HGO6XO,I[I/IMOCTB 3aKPCIUICHUA TTOHATHUA «ITOI3aKOHHBIHN HOpMaTI/IBHHﬁ HpaBOBOI\/'I aKT» B 3aKO-
HOOATCIIbCTBE YKpaI/IHBI.

Knroueswie cnosa: HOHS&KOHHLIﬁ HOpMaTI/IBHO-HpaBOBOﬁ aAKT, OpTaH HCTIOJIHUTSILHOU BJIa-
CTH, MIPU3HAKHU TIOA3AKOHHBIX HOPMAaTUBHO-IIPABOBBIX AKTOB, (i)yHKLII/II/I IMOJA3aKOHHBIX aKTOB,
BUBI IIOI3aKOHHBIX HOPMAaTUBHO-IIPABOBBIX aKTOB.

Getman E. Of subordinate legal act: concepts, features, functions and types

This paper discusses the basic scientific approaches to understanding the by-law normative
legal act, its features and functions. Analyzed Laws Belarus, Kazakhstan, Tajikistan, Uzbeki-
stan to the legal definition of subordinate normative legal act. The necessity of fixing the term
«subordinate normative legal act» under the law of Ukraine.

Based on the analysis, it was proposed to divide the signs by-law act in common (generic)
inherent laws and regulations in general and special (family), inherent by-laws and regulations
of the executive power in particular.

Established that subordinate legal acts performed primarily regulatory function, which in
turn are divided into primary function (in the primary setting of the law subordinate regulatory
acts) and secondary (with specificity, the development and improvement of the law established
regulatory legal acts of higher legal force) regulation; management functions: outreach and
specifying functions (rules contained in sub-legal acts specify, clarify, improve standards es-
tablish normative legal acts of higher legal force); pravoustanovchu function (implemented
with the introduction of the law subordinate regulatory acts); pravorealizatsiynu function (norm
subordinate legal acts reinforce certain orders, regulations, implementation of which almost
reproduces the norms established by the Constitution, laws and codes of Ukraine).

Courtesy of the author’s definition of subordinate normative legal act which is considered
as formal written document authorized executive body established under and pursuant to the
Constitution and laws of Ukraine, which includes, changes or cancels the law is created accor-
ding to the legislation of the application of special means legislative technique.

The types of sub-legal acts of the executive authorities of Ukraine, which, inter alia, in-
clude: regulations, orders, regulations, rules, regulations, statutes, etc.

Keywords: Of subordinate legal act, executive authority, signs of secondary legal acts, func-
tions, regulations, types of sub-legal acts.

100 Bichuk HauionanbHoi akajiemii npaBoBux Hayk Ykpainu Ne 2 (77) 2014



- TIMTAHHA UWBIABHOT'O
TATOCIIOZAPCBKOI'O ITPABA -

b. KAPHAYX
acucmenm Kageapu uusirvrozo npasa Ne |
Hauionaavozo opuguunozo yrisepcumemy

imeni Apocrasa Myapozo

YAK 347

LluBirbHO-npaBOBa BiANOBIZAABHICTD:
HapHC €KOHOMIYHOIO aHAAIBY

CTarTiO MPHUCBSIYCHO JOCITIHKEHHIO IIUBLIEHO-IIPABOBOI BiIOBIMAIEHOCTI KPi3h MPU3IMY
Teopii eKOHOMIYHOTO aHaITi3y MpaBa. BiMNmoBiqaIbHICTh Y IUBUTEHOMY TIpaBi PO AAETHCS SIK
MeXaHi3M Mepepo3oiry BTpaT. BusHaueHo, 10 METOIO IUBITHHO-TTPABOBOI BiAMTOBITaIbHOCTI
€ MiHIMi3aIist CyMapHOTO 00CSTy BTpaT BiJl (DaKTiB MOPYIICHHS Cy0’ €KTUBHIX IIUBLTBHUX TIPAB.
AHaNI3yEThCS MMOHATTS BUHHU M YCTAHOBIIOETHCS KPUTEPili BUHYBATOCTI B ICNIIKTHOMY 1 B J0-

TOBIPHOMY IIpaBi.

Kntouoei cnosa: exoHOMIYHUIT aHaIIi3, HUBIILHO-IIPABOBA BiJINOBIAAIbHICTD, BUHA.

[Ipobema BiAMOBINANBEHOCTI HAJIEKHUTH
110 KoJa pyHIaMeHTATBHUX 1 TPAAHUIIIHHIX
11po6JieM HayKM LMBiIBLHOTO IpaBa. i 10-
CITI/PKEHHIO TIPUCBSYEHO YHCIICHHI MpaLi
KJTACUKIB IUBUTICTUKH I Cy9aCHUX YUCHHX,
3okpema b. C. Aatumonoga, JI. M. bapa-
HoBoi, /[. B. Booporoi, M. 1. bparinceko-
ro, C. M. Bparycs, B. B. BitpsHcekoro,
B. II. I'pubanosa, O. C. lodoe, 1. C. Kan-
3aaporoi, I'. K. MatBeesa, O. O. Otpan-
Hogoi, 1. O. Iokposcskoro, B. JI. ITpu-
maka, A. O. Cobuaka, B. O. Tapxona,
I'. ®. llepmeneBrya Ta iH. Pazom 3 TM

CHOTOZICHHS BITYM3HSIHOT HAyKH BHMAarae
HOBOTO TMIJXOMy IO PO3YMIHHS IUBLIIb-
HO-TIPABOBOT BiJINOBIJAILHOCTI — MiIXO-
Jly, KOTpUil OM BpaxOBYBaB HAWHOBITHIIII
CBITOBI TeHIEHI] 1 MO3UTHUBHUN JIOCBIJ
3apyODKHUX KpaiH. 3amoTpeOyBaHUM CTaB
MiAXio TparMaTHYHANA, OPiEHTOBAHHMA
HacaMmepe/a Ha CYAOBY INPaKTUKy #H JO-
CTOCOBaHM JI0 CHEIU(IKU SKOHOMIYHHX
BIJTHOCHH, III0 X OIIOCEPEIKOBYE MPaBOBA
hopma.

Mera 1i€i po3Biiku — 3’sICYyBaTh CyT-
HICTh ITMBIJIHHO-TIPABOBOI BiIITOBiIATH-

®
© Kaprayx B., 2014
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HOCTI, JOCIITUBIIN OCTaHHIO KPi3b IPH-
3My TIOJIO’KEHB, METOIB 1 MOJIeNel Teopii
SKOHOMIYHOT'0 aHaJi3y mpasa'.

[Tig UM oM 0M LUBIIBLHO-TIPABOBA
BIJIMOBIIAJIBHICTh — 1I€ HAcaMIIEPE Me-
XaHI3M TIepepo3MoIiy BTpar: 3a JOIO-
MOTOI0 IHMBITEHO-TTPABOBOI BiAIOBIIAIIb-
HOCTI BTPaTH OHI€T 0COOM IEPEHOCSTHCS
(Iepepo3noaUISIOTECS) Ha pPaxyHOK iH-
mroi. [Hakme KaKy4u, HUBUTbHO-TIPAaBOBa
BIIMOBIIATIGHICTE JJA€ 3MOTY TEPEHECTH
BTpaTH 3 IUIeUeH TOTO, XTO iX TMEPBICHO
3a3HaB, Ha TUIEYi TOTO, XTO iX 3aBmaB. Sk
3a3Ha4yaroTh k. Koymmen (J. Coleman)
i I. Menmoy (G. Mendlow), «aenikTauii
M030B J]a€ 3MOTY TIOTEPIILIIOMY BiJl TEBHOT
ITKOJN 3p0OUTH HOTo mpobiemy mpoobie-
MOIO KOTOCH 1HIIIOTO» [2].

VsBiMO, HaNPUKIIAJ, TaKy TiMOTETHY-
Hy cuTyauito. ['pomaasnun A, pyxaro-
YuCh Ha aBTOMOOLTI 3 MEpPEBHUILEHHSIM
HIBUJIKOCTI, HE BIIOPABCSl 3 KepyBaHHSIM
1, 3’IXaBIIM 3 MPODKIKOI YACTUHHU BYITH-
11i, 3pyHHYBaB MapKaH PO3MIIIEHOTO T0-
psia MaeTky B. 3 nporo (akTy Ha CTOPOHI
[OTEPIIOr0o B BUHUKIU BTpaTH, JIOPiB-
HIOBaHI BapTOCTI PEMOHTY 3pyHHOBa-

! Teopist eKOHOMIYHOTO aHaIi3y mpasa («eco-
nomic analysis of law», a6o «law and economics») —
11 NI00AIbHII HAIPSIM CYYacHOI IIPAaBHUYOT JyMKH,
kotpuit 3aponuscsa y CHIA manpukinmi 50-x pp.
MHHYJIOTO CTOMITTS. [0MOBHA ifies BOTO MiAXOIy
TIOJISATa€ B 3aCTOCYBaHHI eKOHOMIYHOI Teopii i exo-
HOMETPHUYHHX METOMIB 1 MOZIeIIeii ATt aHai3y TPO-
neciB popMyBaHHs, CTPYKTYpH, 3MicTy i edek-
THUBHOCTI TIpaBa Ta MPaBOBHUX iHCTUTYLiH. Toukoio
BITIKY BBaKaeThes 1961 p., koim 1Ba BUJATHUX
yuenux — Ponansa Koys (Ronald Coase) i I'Bino
Kenebpeci (Guido Calabresi) He3aIe:KHO OJIHH Bij
OIHOTO OMYOIIKYBaJIU Bl OCHOBOIIOJIOKHUX pPOOO-
1 — «[Ipobiema cycminbHol BapTocTi» 1 «Jleski
PO3IYMHE PO PO3IOILT PU3HKIB 1 ICTIKTHE TIPABOY.
3rogom ctarts P. Koysa Oyna Bu3HaHa HalIuTOBa-
HIILIOI0 IOPUANYHOIO PO3BIJKOIO 32 BCIO iCTOPIfO.
JlokJ1aTHO TIPO 3apOPKEHHS I PO3BUTOK EKOHOMIU-
HOTO aHali3y mpasa quB. [1].

HOI YaCTHHU MapKaHy’. «YBIMKHYBIIIH
MEXaHI3M [UBUILHOI BIAMOBIAAIBHOCTI
IUISIXOM TIpe]1’ SIBJICHHS. BUMOTH PO BiJl-
HIKOJyBaHHS, MOTEpHuUIMN B Mae 3Mory
[IEPEHECTH 1[I BTPATU Ha IUIeYi BUHYBAT-
1151 TIIKOAM A, 3pOOUTH X HOTO BUTPATaMHU
1 THM caMUM TEepepO3MOMITUTH BUTPATH
MO-HOBOMY.

I3 Toukm 30py €KOHOMI4HOI Teopii
Oy/b-sIKUii Tiepepo3noia Mae OyTH edek-
TuBHUM. OTIKe, SIKIIO LIMBUILHA BIIIOBI-
JATBHICT — 1€ TIEPEPO3ITOIIT BUTPAT, TO
ii MeToro Mae OyTH ONTHMI3allisl BUTPAT,
TOOTO MaKCUMaJIBHO MOXIINBE 3MEHIIICH-
Hs 1X cymapHoro obcsry [2; 3; 4, c. 18—
20; 5].

YV mpomy 3B’ 3Ky 3aKOHOMIPHO TTOCTAE
MMUTaHHS: @ 10 BXOIUTH A0 CYMapHOTO
o0csATy BTpar, MOB’sA3aHUX i3 (aKkTaMu
MOPYLICHHSI Cy0’€EKTHUBHHUX IUBUIBHUX
npaB? Ha mepmuii morisg Moxe 30aTH-
Csl, IO JIMIIIE Ti 30UTKH, KOTPUX 3a3HAIOThH
moTepIiii. Aje Hacmpami 1me He Tak. I3
OyIb-IKUM (DaKTOM 3aroJlisiHHS IITKOTU
MIOB’sI3aH1 HE JIMIIIe BTPATH, SIKUX 3a3Ha-
Jia MOTEpIIiia CTOPOHA, a W BUTPATH, SKi
3po0OUB JICNIIHKBEHT 3a]UIsl TOTO, a0u IO~
MEPEUTH HACTAHHS TAKOI IIKOJIH.

TTosicHiMo HaBeaeHe Ha pukiIam. [
[[FOTO 32 TapaJUTMajbHy Bi3bMEMO TaKy
rinoTeTnyHy cutyaniro. OAuH i3 BIaCHH-
KiB JIBOX CyCiJTHIX 3€MEIbHHX JIITHOK BU-
pilMB 30y/ayBaTH Ha CBOIW JJISHIIN CKJISI-
Hy TEIUTHINIO, a IHIMMK — o0NamTyBaB Ha
CBOIH moje s rpu y Kpuket. st Toro,
abu M’STYMK He BUJICTIB 32 MEXi OISt 1 He

2 SlcHa pid, i3 HBOTO (paKTy BTPATH BUHUKIH i
y nopyuHuka 4, ajke BiH po30uB cBoe aBTo. Lli
BTpaTH abo 3aluIIaThCs TaM, e i BUHUKIHN (Ha
MOPYIIHUKOBI), 200 OyIyTh BiAIIKOIOBaHI CTPaxXo-
BUKOM. YTIM TaK 4M iHaKIlIe BOHH HE MAlOTh CTO-
CYHKY JI0 JOCJ]IiKyBaHOI poOiemu. Yepes Te Mu
3aJIMIIAEMO X 11032 yBaroxo.
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pPO30UB TEIUTHIIIO, JTIOOUTENIEB] TPH B KPH-
KET JIOBE/IEThCS 3BECTH MapKaH. AJie Tak
YH 1HAaKIIEe OJHOTO JIHS MPUKPA BUITAIKO-
BICTh yCe€ K TaKd TPAIUTHCS: M SIUUK Tie-
peCTUTH MapKaH i po3i0’e Teruiro. Tak
OCh: i3 IIUM HENPUEMHHUM I1HIHIESHTOM
OyIyTh 1OB’s13aHI HE JTUTIIE 30UTKU B PO3-
Mipi BapTOCTi 3pyHHOBAHOI TeIUHLi, a i
BHUTpATH Ha OyTiBHUIITBO ITapKaHY.

ToOto cymapuuii o0csr BTpat Bix dak-
TiB MOPYIIEHHS Cy0’ €KTUBHUX IIUBLITBHAX
[paB BKJIIOYAE /1Ba JTOJAHKH:

— 30uTKHU (damages), MO X 3a3HAIOTH
MOTEePIIiIi;

— BUTPaTH Ha 3aCTEPEXHI 3aXOIH
(precautions), 10 AKUX BIAIOTHCS MTOPYIII-
Hukd [3; 5].

Jani MaeMo 3aBBaXHTH BKpail Bax-
JINBY OOCTaBUHY: BJKMBATH 3aCTEPEIKHIX
3ax0/1iB MOKHA 3 01100 200 MEHIIOK0
IHTEHCUBHICTIO, IOKJIaJalo4yd 10 TOTr0
Oinpie abo MeHme 3ycuiib. Y Teopil
€KOHOMIYHOTO aHaIi3y TpaBa yMOBHUU
MMOKa3HUK TaKOi IHTEHCUBHOCTI Ha3HMBa-
OTh PIBHEM NIOAWJIMBOCTI MOPYITHUKA
(level of care). Y HaBeeHOMY TIPHKIIAI
piBeHb T0AMINBOCTI ONPHUSBHIOETHCS SIK
BHCOTa 3BeleHOro napkany. lleBHa piu,
[0 BUUIUM € IMapKaH, TO JOpoXk4a HOro
BapTICTh 1 TUM MEHILIA HMOBIPHICTB, L0
M’ STYUK HOTO TIepesIeTUTh 1 Oy/1e 3aB1aHo
mkoau. Cebto oOuaBa JAOJAHKH, KOTPi
BXOJSITh JIO CYMapHOTO 00csry BTpar
Bif (akTiB MOpyIIEHHS Cy0’ €KTUBHUX
LIUBITBHUX TIpaB, 3HAXOJAATHCS B TIPO-
MOPIIMHIN 3aeKHOCTI BiJ piBHA a0aii-
JIUBOCTI MOPYIIHUKA. Po3Mip BUTpaT Ha
3aCTepeXHi 3aX0/I1 3aJIeKUTh Bifl PiBHS
I0alIMBOCTI TPSIMO TPOIIOPLIHHO; PO3-
Mip 30UTKiB — 00€PHEHO MPOIIOPIIiITHO.

TakuM YUHOM, 3MICT IMBLIBHO-IIPA-
BOBOI BIIIOBITAIBHOCTI MOXKEe OyTH BH-
pakeHUH TaKo POPMYIIOF0:

min (p(x) + d(x)), )
JIe p — BapTiCTh 3aCTEPEKHUX 3aX0MiB, d —
po3Mip 30WTKIB, X — piBeHb J0AMIUBOCTI
neTiHKBeHTa [5, ¢. 599].

Ile o3Hawae, 1[0 METOI0 ILHMBIIBHO-
MPaBOBOI BIJIMOBIIAILHOCTI € 3abe3rie-
YEHHSI ONITUMAJIBHOTO PEXHUMY, 32 SIKOTO
Om 3aBAaBasIOCs SKOMOTA MEHIIIEe 30UTKIB
1 IpU 1[LOMY BHUTPATHU Ha MONEPEIKESHHS
30UTKIB Oynu O MiHIMaJIbHO HEOOXiTHH-
Mu. OTOX, K Oylo CKa3aHO, IUBLIHHO-
MpaBOBa BIATOBIMANBHICTE — II€ TIEpe-
po3noai Brpar. OfHaK CyI MEPEHOCUTh
30UTKH, SKHX 3a3HaB [O3WBay, Ha IUICYl
BiJI[IOB1/1a4a JIMIIIE B TOMY Pa3i, SIKIIO 3Ha-
Wae o TOro JOCTaTHIO TijacTaBy. Takoro
MiJICTABOIO € HASBHICTH Y MisIX BiAIOBiAa-
Ya CKJIaJly IIMBLILHOTO MPABOMIOPYIIICHHS.

Cxiiajy 1MBUIBHOTO TPaBOIOPYIICH-
HSl — TI€ JIOTIKO-IOpUINYHA KOHCTPYKITiS,
3MICTOM SIKOI € CHCTEMa HEOOXIJTHUX 1 B
CYKYITHOCTI CBOTHM JOCTaTHIX yMOB JJIst
3aCTOCYBaHHS 3aXOMiB IMBUILHO-IIPABO-
BO1 BinoBinanpHOCTI. EneMenTn ckmamy
[IUBUTEHOTO TIPABOIOPYIICHHSI, 200 yMO-
BU IMBUILHO-IIPABOBOI Bi/IIOBIIaIbHOC-
Ti (110 Te came), MOXKYTh MHUCIUTHCS SIK
JIOTIYHI OTEpaH/IH, MOETHAHI OTepaIlicro
KoH FoHKIIT [6, c. 874]. OTOX, Maemo
Taky (GopMyay CkiIaay IUBIIBHOTO Ipa-
BOTIOPYIICHHS:

MADANCAF, 2)
me M (Bim ammi. «misconduct») — mpo-
TUTIpaBHA TOBediHKa, D («damage») —

mrkona, C («causation») — TPUYIUHHUI
3B’5130K, F' («fault») — BuHa'.

! Bapto 3ayBaKuTH, 1110 GOpMyJa CKIaLy [H-
BITBHOTO MTPABOMOPYLIEHHST MOTH(DIKYEThHCS 3aIeNK-
HO BiJl XapakTepy Npexa sIBICHUX I030BHUX BUMOT
Ta 0COOIMBOCTEH KOHKPETHOTO MPABONOPYIICHHS.
Tax, 6a30Ba yoTHpHUIEHHA POPMYIIAa 3aCTOCOBY€Th-
csl y CIpaBax 3a I030BaMH MPO BiIIIKOTyBaHHS
30UTKIB 1 MOpanbHOI mKoau (ctarti 22, 23, 623,
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3HadeHHA (DOpPMYyNH CKIIaTy NHBLIb-
HOTO TIPAaBOMNOPYIICHHS 3 TOYKH 30Dy
MamepianbHo2o TIpaBa TOJSTAE B TOMY,
[0 BOHA BU3HAYA€ CUCTEMY YMOB, SIKa €
HEOOXIJTHOI 1 JJOCTaTHBLOW ISl IIEPEHE-
CEHHS BTpAT MOTEPIILIOTO Ha MOPYITHIKA
[UIIXOM 3aCTOCYBAaHHS IO OCTaHHBOTO
3axO0/1iB IIUBLIHHO-TIPABOBOI BiAIOBIIaIIb-
HOCTi, 200, SIKIIO TOYHIIIE, — BHU3HAYAE
CUCTEMY yMOB, 32 SIKHX Y IOTEPIILIOro
BHHHUKA€E IPAaBO BUMAaraTtd TakKOro Iepe-
HeceHHs. [3 momsimy X npoyecyanvHo2o
mpaBa 11 (popMysa OKPECIoe MpenMeT
JIOKa3yBaHHS y CIIPaBax Mpo 3aCTOCYBaH-
Hsl 3aXOJIiB IIMBUILHO-ITPABOBOT BiMOBI-
JIAIBHOCTI.

KokeH i3 eneMeHTIB CKIIamy IUBLIb-
HOTO TIPaBOTIOPYIIEHHS 3aCIIyTOBYE OyTH
MIPEeIMETOM HE JIUIIE OKpeMoi PO3BiIKH,
a ¥ MOBHOI[IHHOTO JHCEPTAIiifHOTrO J0-
ciimpkenns. Toxk mu, Oymyun oOMexeHi
o0csIroM OjiHI€T CTaTTi, BUMYIIEHI 30-
CepenuTH yBary JIHIIe Ha OMHIN i3 YMOB
MBUILHOI BIAIIOBITAJIBHOCTI.

Uumano JUCKycCidl 1 cynmepedok cepen
HAyKOBOTO 3arajly BHKIIMKae IMpodiiemMa
BMHH B IMBUIFHOMY ITIpaBi. 3HAYHOIO Mi-
PpOIO 1€ TIOB’A3aHO 3 THM, 1110 y CBITOBOMY
[UBUTICTHIHOMY TUCKYPCi TIOHSATTS BUHH
HEPO3PUBHO TOB’SI3YETHCS 13 PUHITUIIOM
PO3YMHOCTI, KOTpUH Xo4ya ¥ 3HAHNIIOB
cBoe BimoOpaxenHs B LK Vkpainu, ane
BITYM3HSHOIO MTPABOCBIJIOMICTIO BCE I
CIIPUIMAETHCSI CKENTHYHO, 37¢O1TBIIO-
ro 4epes Te, 10 HallioHaJIbHA MpaBHAYA
JyMKa II¢ HE BIJAKpWIa EH NPHHIUI

1166, 1167 LUK Ykpainu). HatomicTb 3a m030BHUMH
BUMOTaMH NPO CTATHEHHs IHQIALIHHUX BTpar
1 TPHOX IIPOLIEHTIB PIYHUX 1 TAK CaMO PO CTSATHEH-
Hs MTpadHUX CaHKLIN 3a MOPYIICHHS TPOLUIOBUX
3000B’s13aHb JOKA3yBaHHIO Mi/UIAra€e €IMHO JIUIIE
(akT mOpyIIEHHS TPOUIOBOTO 30008’ s13aHH (M)
(muB. crarti 617, 625 LUK Vkpainn).

y BCi# HOTO TTOBHOTI Ta 0araToMaHiTHOCTI
3Ha4YeHb. TOMy HaM BUJIA€THCS 3a JIOLJIb-
He c(OKYyCyBaTHUCS HA TOCIIHPKEHHI BUHU
Ta ii KpUTEPIiB y IUBUTEHOMY TpaBi, TOP-
KHYBIIIHCh TUM CAMHUM OJTHOTO 3 aCIICKTiB
CTPKHEBOTO TIPUHITUITY PO3YMHOCTI.

TpamuuiiHuM Ui UApUHH [IPHBAT-
HOTO TIpaBa € TIOBEAIHKOBUH MiIXil 10
BU3HAYCHHs BUHHU. BHHYyBarow BBaKa-
€ThCsl 0c00a, sIKa He BXKHMJIA TUX 3aXOIB,
0 AKUX OW Bmajacsi po3yMHa IONMHA
3a aHajoriyHux obcrtaBuu'. Takuil crmo-
ci0 BU3HAUEHHS BUHYBATOCTI OHAKOBO
XapaKTEPHUU SIK JII1 KOHTUHEHTAJIbHO-
eBponeiicbkux (muB. ct. 4:101, 4:102
PETL? 4. 2 ct. 276 BGB?), tak i mis
AHIIO-aMEPUKAHCHKUX MPABOTMOPSIKIBY,
Moro BiZTBOPIOIOTH i Kepena MiKHa-
POJHOTO KOMEPIIIHHOIO mpasa (IuB. 4. 2
ct. 5.1.4 PICC?).

Bumaetbes, 110 Take K MOBEIIHKOBE
BU3HAYCHHS BUHU € YUHHHUM U Y BITYU3HSI-
HOMY IIMBUIBHOMY TIpaBi — SKIIIO MTOTPaK-
ToByBatu cT. 614 LIK Ykpainu cucteMHo,
y CBITJII 3araJbHUX 3acaj CIIpaBe/IH-
BOCTi, JOOPOCOBICHOCTI W PO3YMHOCTI,
3akpimieHux y m. 6 ct. 3 UK VYkpainu.
Takum YMHOM, HasIBHICTh BUHH B I[UB1ITb-
HOMY TpaBi YCTAHOBJIOIOTH IUISIXOM I10-

! Mu BBa)KaeMO 1€ iIXi/] TpaJUIiHIM, TT0-
3asK caMe TaKUM poOOM BH3HAUYBaHO BUHY IIPaB-
HuKamu J{aBHBOTO PUMY, 3 Ti€ro nuiie pi3HHUIEIO,
1110 3a 3pa30K TOJi MpaBuB bonus paterfamilias,
diligens paterfamilias — cipaBHMii rocnionap, a0au-
nuBuit Xa3sai. JJoknaaHine npo ue aus.: [7].

2 TpuHimnu €BpONenHCchKOro JIENiKTHOTO MpaBa
(Principles of European Tort Law).

3 Hueineuuii konexce Himeuunnu (Biirgerliches
Gesetzbuch).

4 uB., Hanipuknan, Blyth v Birmingham Water-
works Co (1856) 11 Ex 781.

5 TIpUHIMIN Mi>KHAPOJAHUX KOMEPIIHHUX J0-
rosopis YHIJIPYA (UNIDROIT Principles of Inter-
national Commercial Contracts).
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PIBHSIHHS TIOBEIHKM BiJlMOBifada 3 ysB-
HOIO MOJEIUTIO TOBEMIHKH TilOTETHYHOT
PO3YMHOI JIFOMUHH 3a TMOMIOHUX 00cTa-
BHH. [HaKIIe Kaxydu, KpUTepieMm (4u TO
MaK MIpHJIOM) BHHYBATOCTI € MOBE/IIHKa
PO3YMHOI JTIOAWHH, 200, K MU 11 Ha3UBa-
€MO, — PO3YMHI OUIKYBAHHS.

SIKIIo Tak, i BUHY CIIiJ] yCTaHOBIIOBA-
TH, 3ICTaBJIIOYM MMOBEAIHKY BijIOBia4a
i3 TUM, K OW TIOBeJIacsi pO3yMHA JFOIH-
Ha, TO TOJIOBHA ITPaKTHYHA MpolieMa 1o-
JIATa€E B TOMY, IIOO 3’sICyBaTH, a sK JKe,
BJIacHe, ToBenacs O pO3yMHA IIOIWHA
B Wil cutyauii. HapikHUM npakTHYHUM
[UTAHHIM, OTXKE, € IMUTaHHS PO 3MICT
PO3YMHHUX OYiKYBaHb.

[Ilogo mporo cimja 3a3HAYUTH, IO,
X04a TIOHATTS BUHH — €JIWHE JIJISI BCHOTO
LMBITFHOTO TIpaBa, alle 3MICT KPHUTEPiro
PO3YMHOTO OUiKyBaHHsS B JICIIKTHOMY
W JoroBipHOMY TIpaBi pi3HHTBCS. | 1€
IIJIKOM 3aKOHOMIPHO, ajKe PO3YyMHICTb
Yy PI3HUX CHUTYyalliIX BHMAarae pi3HOTO.
I Big TOro, xro 3000B’s3aBCSI BUYMHHUTHU
[IEBHY JIil0 HA HaIlly KOPUCTh, MU BIIpaBi
OYiKyBaTu OLIBIIIOTO, aHIK BiJl TOTO, XTO
HIYOT'0 HaM He OOIlsB.

VY nmenikTHOMY TMpaBi, PO3yMHi O4i-
KyBaHHS MalOTh BH3HAYaTHCS HAa OCHOBI
Map>KWHAIBHOTO aHalizy (GyHKIi, sKka
BHpa)kae 3MICT IMBLIBHO-TIPABOBOI BiJI-
noBifaneHOCTI. Tak, y3sBIIH BiJ (opMy-
mu (1) mepiry moxijHy, 32 yMOBH, IO ap-
CYMEHT JIOPIBHIOE HYJIFO, MH OTPUMAEMO
TaKWil pO3B’SI30K:

p'x) = =d'(x). 3)

PiBusiHust (3) siBisie coboro HaWmpo-
CTIIIMH BapiaHT 3aj1adi, Ky B CKOHOMIIII
Ha3WBAIOTh CTaHJAPTHOIO MPOOIEMOIO
onTuMmizaiii. Y KOHTEKCTI HaIIoro Jo-
CJII/DKEHHS BOHO TMOKa3ye, 1110 TPaHUYHA

BapTICTh JOAATKOBOTO 3aCTEPEKHOTO 3a-
XOJy JJIsl MOTEHIIMHOTO 3aB/aBavya MIKO-
v (TiBa yacTuHa piBHAHHA (3)) Mae 10-
PIBHIOBaTH TPaHUYHIA KOPHCHOCTI IS
HNOTEHLIHHOTO MOTEPIIJIOro, 0 BUpaXka-
€TBCSL Y 3MEHUleHHI 3aTaJbHOTO PO3MIpY
OYiKyBaHHX 30MTKIB (TOMY MpaBa 4acTH-
Ha piBHSHHS (3) — 31 3HAKOM «MIHYC»)
[5, c. 599].

Oneprxane piBHAHHSA (3) — 116 6a30BHI
NPUHIMII, Ha OCHOBI SIKOrO OyIoyeTbcs
KPHUTEPili PO3yMHOTO OYiKYBaHHS B JICJTiK-
THOMY MpaBi. CaM ke KpuTepiH, y OuIbII
BpO3yMIIMBili  opmi, Oyno BiIKPUTO
aMmepukaHcbkuM cymiaero  JI. Xenaom
(Learned Hand) y cmpasi US v. Carroll
Towing Co. 159 F.2d 169 (2d. Cir. 1947).
3rigHo 3 HOro MipKyBaHHIMH, SIKIIO IO-
3HAQUUTH BapTICTh 3aCTEPEKHUX 3aXOliB
yepe3 P, po3mip 30uTKiB — D, a xoedii-
€HT IMOBIPHOCTI TOTO, 110 30MTKW BUHUK-
HYTb, — 4epe3 L, oTpumaemo, mo ocoda
BBA)KAETbCS BHHYBATOIO, SIKIIO BOHA HE
BKIJIAa 3aCTEPEKHUX 3aXOMiB y CUTYaii,
KOJIH

P<D-L. 4)

ToOTo ocoba € BUHYBaTrow, SKIIO
BapTICTh 3aCTEPEKHUX 3aXOMiB, J0 SKUX
BOHAa Maja BJaTHCs, abu HE JOMyCTUTH
3aBJIaHHs IKOJH, OyJia MEHIIIOO HiXK PO3-
Mip 30UTKIB MOTEPIiIOr0, TOMHOKCHHIMA
Ha Koe(ilieHT IMOBIPHOCTI 1X HacTaHHS.
TakuMm 4MHOM, Bij OyJb-KOTO SIK ITOTCH-
[IHHOTO JICJIHKBEHTa PO3YMHO O4iKyBa-
TH BXHTTS HE BCIX 3aJISKHUX BiJ] HHOTO
3aXOfiB, a JUIIE THUX 3aXOIiB, SIKi € po-
3YMHUMH. 3 TOYKH 3K 30py €KOHOMIYHOTO
aHaJi3y «3axolu 00auHOCTI € PO3yMHH-
MH, SIKIIO BOHU € PayioHATbHUMU; 3aXO0AN
00a4HOCTI € pallioHaJTbHUMH, KO0 BOHU
€ 8aPMICHO-6UNPABOAHUMU;, 3aXO]TH 00a-
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HOCTI € BapTiCHO-BUIIPABIaHUMH, SKIIO
iX BapTiCTh HWXKYa BiJl BAPTOCTi IMOBIp-
HUX 30UTKIB, 3MECHIIEHOT MHO)KEHHSIM Ha
koe(ilieHT IMOBIPHOCTI X HACTaHHS»
[2].

3ramaiiMo TIPUKJIAT TIPO ABOX CYCIIiB.
I3 hopmynu Xenma BUXOAUTH, IO B pasi,
KOJIM BapTiCTh TEIUIUL, KOTpa HMOBIpHO
() moxxe OyTtH 3pyiiHOBaHa, — 100 rpH,
a BapTICTh MapKaHy, SKHH HEOOXiJHO
3BECTH JJISl TOTO, a0M BOHA HE OyIa 3pyii-
HoBaHa, — 100 000 rpH, TO TIOOUTETH TPHU
B KPHKET HE BBOKaTUMETHCS BUHYBAaTHM,
HaBiTh AKIIO He 30y1ye MapKaH, OCKiJIb-
KM MOA10HMI 3aCTEPeKHUH 3axij He € Po-
3YMHHM. ABXEK, HEPO3yMHO BUTpayaTH
CTO THCSY JIJISl TOTO, 20U XTOCh ParnToM He
BTpPaTHB COTHI.

MabyTh, HaWCKIaaHIIIE B 3aCTOCY-
BaHHI (opmyan XeHaa — e BCTAHOBUTHU
3HAUEHHS 3MIHHOI L, TOOTO BU3HAYUTHU
KOC(QII[IEHT 1MOBIPHOCTI BHUHUKHEHHS
30UTKIB. YpaxyBaHHA KoedilieHTa HMo-
BIpHOCTI B CYNOBIH TPaKTHUI SICKPaBO
UTFOCTPYFOTH JIBI @aHIIIACHKI CIIPaBH.

Tak, y cnpasi Bolton v. Stone (1951)
AC 850 mo3uBaueBi OyJi0o 3aBJaHO IIKO-
Il Yepe3 Te, [0 B HhOTO BIIYYUB M’ SIYUK
JUTST KPUKETY, SIKF BHJICTIB 13 KPUKETHO-
O ToJIs BiAmoBigaya Ha jgopory. [lix gac
po3msiny crpaBu Oyllo BCTaHOBJICHO, IO
Take TPAIUBIOCsS TOCHUTh PIIKO: M SUMK
BWJIITaB 3 TOJNS MPHOIU3HO INICTH pa-
3iB 32 TPUALSATH POKiB. PH3uK HacTaHHS
takoi moxii OyB mependadyBaHUM, aje
WMOBIpHICTH TOTO, IO BOHA JIMCHO Ha-
crane, Oynma xyxe HezHayHoro. [lamara
Jlopais Bupiimia, o0 BiJIIOBiIa4 HE TI0-
BHHEH HECTH BIINOBITAILHOCTI, OCKIIb-
KM 332 TaKuX OOCTaBHH PO3yMHHM OYJIO
ITHOpYBaTl TaKWid HE3HAUYHUH PHUBHK.
Jlopn Ix. Oykcei (G. L. Oaksey) 3a3na-

YHB, I[0 PO3YMHA JIFOJMHA «MOXKE Mepe/l-
OauyaTh WMOBIpHICTH OaraTboX PHU3HKIB,
ane JKUTTS Oyao O HECTepIHUM, SKOU
BOHA Hamaramacs BKWTH 3aXOJiB OO
KOYKHOTO PHU3UKY, SIKHI BOHa MOXKE TTepe/I-
Oauntu. ToMy po3yMHa JIFOJMHA BXKUBAE
3aXOJIiB JIUIIE CTOCOBHO TUX PU3HUKIB, SKi
€ HalO1IbII BIpOT1AHUMI.

IIpoTrsexHOTO BUCHOBKY JIMIIIOB CYI
y crpasi Miller v. Jackson (1977) 3 All
ER 338, y sKiii M’s9UK 111 KPUKETY BU-
JiTaB i3 KPUKETHOTO IIOJIs BiJIOBifada
BiCIM 4M JIeB’SITh pa3iB Ha CE30H, II0pa3y
3aBJaloud IIKOIW BJIACHOCTI IO3WBAYA.
HaBiTp BHCOKHMI TapkaH HE TEpemIko-
JUKaB IbOMY, 00 cepenmHa mmois Oyma
po3TalmoBaHa 3aHANTO OMU3BKO. ATeEns-
IAHUE Cy/l BUPINIUB, IO PU3UK IIKOIU
OyB HACTUIbKH 3HAYHUM, 110 «BiJIIOBI/Ia-
ya CIiJ BU3HATU HEOOepex HUM (TOOTO
BUHHHUM. — b. K.) CTOCOBHO KOJKHOTO BH-
MaJKy, KOJM M SYMK BHJIITaB 1 3aBIaBaB
TITKOJTI.

I3 dopmynu Xenna BUXOAATH Taki
IMIUTIKAIl] CTOCOBHO KPUTEPII0 PO3YMHO-
IO OYiKyBaHHS:

1) uuM cepiio3HimoOw € HWMOBIpHa
mKosa (Y4UM OLTBITMM € po3Mip iMOBip-
HUX 30UTKIB), TUM OiIbIIE 3yCHIb CIIiJ
JIOKJIanati Juis 11 YHUKHEHHS (TOOTO
OlpIIOI0 Mae OyTH BapTICTh 3acCTEpPexk-
HUX 3aXOJIIB);

2) SAKIIO HETIOMIPHO BEJWKI BHTpA-
TH MaTHEMyTh HACIiJKOM JIMIIE HEe3Had-
HE 3MCHIICHHS PH3HKIB, TO HEPO3yMHO
OYiKyBaTH, 1110 0CO0a JI0 TaKUX BUTPAT
BAacThes. Jlist Hel parioHambHUM Oyrie
HIYOTO HE POOWUTH, OCKUTBKH PO3yMHA
oco0a 3Baxye K PU3UK, TaK i CKIaIHICTh
HOTO YHUKHEHHS;

3) HaBiTb KONM MMOBIPHICTH HACTaH-
HS 30UTKIB € HE3HAYHOI0, HEOOEPEIKHUM

106

Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 2 (77) 2014



KAPAHAYX B. Lugirbno-nparopa BignoBigarbHicTh: HapHC €KOHOMIUHOTO aHANI3Y

Oyno O irHopymaru i, sKmio ii MOXHA
OyJI0 YHUKHYTH TPAKTHYHO 0€3 J0IaTKO-
BUX BUTpaT [4, c. 151-153].

[Ipu 3actocyBanH1 03Ha4eHOT HoOpMYy-
T HEOOXIJTHO, OJJHAK, YPaxOBYBATH, IO
HE BCE MOXXHA BUPA3UTH B TPOIIOBOMY
eKBiBaJIeHTI. Jlesiki IIHHOCTI, 1 HacaMIIe-
pen KUTTS, — OLTbIII BiJ OyAb-SIKHX KOM-
nencauiil. Tak, y Bimomiii aMmepuKaHChKil
cupasi Grimshaw v. Ford Motor Co.
(1981) 119 CA3d 757 xommanist «@opm»
po3pobunia MOmeah aBTOMOOLIS €KOHOM-
KJacy. YHaCIiI0K 0COOIMBOCTEH EKOHOM-
HOi KOHCTPYKLii aBTOMOOiNb 3aiiMaBcs
npu 3iTKHEHHi 33aay. [lin wac posmisigy
cnpaBu OyJI0 BCTAHOBJICHO, 110 KOMIIaHisI
«Dopm» mependadanma WMOBIPHICTH 3aii-
MaHHS, OJIHAK IiJ[paxyBaja, 10 JIeleB-
me Oyle CIUTaTUTH 30UTKHU IMOTEPIIiINM,
Hi)K 3MIHUTH KOHCTPYKLiIO BUCOKOPEHTa-
oenpHOT Mozeni. CymJiiB, MO PO3IVISAATH
CTpaBy, MPHTOJIOMIIMIO T€, HACKIIBKH
[IMHIYHO KOMITaHisl BUpaxyBaja BapTiCTh
JONCHKOTO KUTTA. Ll cripaBa — sickpa-
BUH MPHKIAA TOrO, HIO0 HE BCE MOXK-
Ha TOPIBHATH BapTiCHO. SIK 3ayBa)kuB
Jlopa A. Hdeninr (A. T. Denning) y cnpa-
Bi Watt v. Hertfordshire County Council
(1938) 2 All ER 341, «xomepriiitHa MeTa
ofieparu MpuOYTOK CYTTEBO BiJpi3HS-
€THCS BiJl JIIOISHOT METH 30€pEerTH JKUTTS
1310poB’s1». Toxk KOMM fieThes mpo 3aro-
JUSTHHS ITKOJIM JKUTTIO 1 3JI0pOB’10, BU3HA-
YaTy CHIBMIPHICTH 3aCTEPEKHUX 3aXOIiB
HEOOXITHO BKpail 3BaKEHO 1 PETEIBHO,
YHHUKAIOUH HE3/I0POBOTO MParMaTu3my.

OxpiM TOrO, CHiI 3ayBaXKWTH, IO
(dhopmyna XeHna — ne pamxogutl NPUHIAT
KPHUTEPiI0 PO3YMHOTO OYiKYBaHHS B Jie-
JTIKTHOMY TIpaBi. A TOMy TIpH BUPIIICHHI
MUTAHHS MPO Te, 10 PO3YMHO OYiKyBa-
Jocs BiJl BiATIOBiZa4a, CIiJl ypaxoByBaTH

TAKOX 1HII1 0OCTaBUHU CHpaBH. 30KpeMa,
gk 3ayBaxxye M. /xonc (M. Jones), mia-
JSITAIOTh ypaxyBaHHIO MeTa W Xapakrep
TISITEHOCTI BIATIOBiIa4a. 3HAYHA CYCITiTh-
Ha Bara i KOPUCHICTh TIEBHOI JiSUTBHOCTI
MOKE BUIIPABJOBYBATH IiJIBUILECH] PH3H-
KM, TIOB’s13aHi 3 ii mpoBakeHHsIM. | Ha-
BITaKH, SIKIIO JISUTBHICTh HE € CYCHIIBHO
KOPHCHOIO M B3arajli He3aKOHHA, TO TOM,
XTO 11 3A1HCHIOE, IOBUHEH BIKUTH 3aXO/1B
00a4HOCTI HEAOUIKOT IHTEHCUBHOCTI, a0H
BUNPAB/IATH CTBOPEHHS Xoya O HalMeEH-
HIOTO PU3MKY JUIs iHIIUX [4, ¢. 152].

KnroyoBa BiIMiHHICTE MiX KpHUTEpi-
€M PO3YMHOTO OYiKyBaHHS B JAEIIKTHOMY
IpaBi i KPUTEPIEM PO3YMHOTO OUiKYBaHHS
B JIOTOBIPHOMY IIPaBi OJIATA€ B TOMY, L0
6 00208ipHoMy npasi opmyna Xenoa, 3a
3a2anbHUM NPABULOM, He NiOAA2A€ 3aCmO-
cyeannio. laTepnperyemMo Gpopmyiay XeH-
Jla CTOCOBHO BWIIAJIKy JOTOBIpHOI BiIO-
BimampHOCTI. KoedirieHT iMOBIpHOCTI,
110 LIKOJa HAaCTaHE B pa3i, Koiu OOPIKHUK
HE BHUKOHAa€ 3000B’s3aHHs, JOPIBHIOE
onuuudi (L = 1). Po3wmip 36utkiB (D) Ha-
OsmkeHo J0piBHIOE IiHI joroBopy (V).
Takum yunom, DL =D-1=V-1=V.
OTrxe, MpaBa 4YacTHHA HEPIBHOCTI XeHa
y BUIMAJKy 3aCTOCYBaHHS JI0 JIOTOBIpHOT
BIIMTOBIATFHOCTI B IUJIOMY JOPIBHIOE
mini gorosopy: DL = V. Tomy cama
HEPIBHICTh CTOCOBHO BHITAJIKIB JIOTOBIip-
HOI BiJIIIOBIJIaJIBHOCTI HA0yBa€ BUIIISIILY:
P <V

Ile o3Hayae yMOBY, 3a KOO BapTIiCTh
3aX0[iB WION0 HAJEKHOI'O BUKOHAHHS
(P) mae OyTu MEHIIOO HIX IliHA, TIEPe]I-
Oauena norosopom (V). Ane Taka ymoBa
HE MOXE [isiITH B JOTOBIPHOMY IIpaBi.
Inakme OOpKHHK MaB OM TpaBO HE BH-
KOHYBaTy JIOTOBIp Imopasy, Koimu O 1ie
nepecTtaBango OyTH IJIsI HHOTO BUTITHHUM.
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OpHak i3 TOYKH 30py KPETUTOpa IIITKOM
PO3YMHO OUiKyBarTH, 1110 OOPKHUK BHUKO-
Hae 3000B’s3aHHS, HE3BAXKAIOUW Ha Te,
10 3 SIKUXOCh MPUYUH BapTICTh BUKOHAH-
Hsl MJBUIIAJIACS, 1 HABITh Y TOMY pa3i,
KOJTM BOHA TIIIBHIIMIIACS HACTLIBKH, IO
JIOTOBIp TiepecTaB OyTH BHUTIIHUM JUIS
OOopXHMKA. A OTKe, TOH (akT, 1o Bap-
TICTh 3aX0/(iB, HEOOX1THMX JIJIS1 HATICHKHO-
ro BUKOHAHHS JIOTOBOPY, NEPEBHIIyBajia
PO3MIp IIIaTH, Tiependa4eHoi JOrOBOPOM
3a HaJIe)KHE BUKOHAHHS, HE € TIICTaBOIO
3BiIbHEHHS! OOpKHHKA BiJl BiAIOBIIAIIb-
HOCTI 3a MMOPYIIEHHS JIOTOBOPY.

Takuii 3MiCT pPO3YMHHMX OYiKyBaHb
KpEAUTOPa BapTO MOSICHIOBATH HI€I0 B JI0-
TOBIpHOMY TIpaBi CTPWIKHEBOTO MPHH-
uuny pacta sunt servanda. JloroBip €
00O0B’SI3KOBUM I BUKOHAHHS CTOPOHA-
MH, — 3a3HavaeTses y cT. 629 LK Ykpai-
au. BignosigHo 1o cr. 1134 du Code Civil
«JIOMOBJICHOCTI, MPaBO3TITHO YKIIaJIcHi,
HaOyBalOTh CHJIM 3aKOHY /IS THX, XTO
ix yxmaB». HaiibesnocepenHime, yTiM,
CYTHICTh IBOTO TPHUHIIMITY BU3HAYEHO
B PICC. V¥ komenTapi a0 crt. 6.2.1 PICC
3HAXOJIUMO, IO «3000B’SI3aHHSI MA€ BU-
KOHYBATHCS, SIKIIO TUIBKM BHKOHAHHS
MOJKJIBE, HE3Ba)KAIOUM Ha TATAp, SIKUI
[le TIOKJIa/Ia€ Ha CTOPOHY, IO BUKOHYE.
IHakmie kaxy4w, HaBiTh SKIIO CTOpPOHA
3a3Ha€ 3HAYHUX BTpAT 3aMiCTh OUiKyBa-

HUX NMPHUOYTKiB a00 BUKOHAHHS A Hel
BTPAaTUJIO CEHC, YMOB JIOTOBOPY IMOINPHU
T€ BCE OAHO Mae OyTH JonepskaHo» [8,
c. 182]. 3BicHO, aHAJIOTIYHE TOJOKCHHS
€ 1 B aHTJI0-aMEePUKAHCHKOMY TIpaBi. 3TijI-
HO 31 3B0JIOM JOTOBIpHOTO MpaBa «O0pK-
HUK I1JUISra€e BIAIOBIIAIBHOCTI. .. HABITh
SIKIIO OOCTaBUHM 3POOMIIH JIOTOBIp OLIBIIT
0OTsDKIUBUM 200 MEHII Oa)kaHMM, aHiX
BiH mepenbadas» [9, c. 309]. Bunarkom
13 TIpaBmIIa MPO TE, 110 HEPEHTAOEIBHICTh
JIOTOBOPY JUisi OOp)KHWKAa HE 3BUIBHSE
Horo Bim y3sATHX 3000B’S3aHb, € JIHIIC
yckianuaeHus (hardship), adbo 3a TepMi-
nouoriero 1IK Ykpainu — «icTroTHa 3MiHA
o0cTaBUHY.

3aBepiIyroun el KOPOTKUM Havyepk
€KOHOMIYHOTO aHaji3y mpaBa, MaeMo 3a-
BBXUTH OJTUH BEITbMH IiIKaBUH TTapaIOKC.
Piu y Tim, 1110 €KOHOMIKO-MaTeMaTUIHUI
aHalli3, KOTPUM MO CBOIH CyTi € BiHIEM
IOPUJIMYHOTO MPAarMaTu3My i, SK MOTJIO
Ou 31aTHUCs, 10 PEIITH 11030aBJICHUIN BCs-
KOTO MOPaJbHOTO 3MICTY, SIK BUSBIISETH-
Csl, MOXK€ CITy’)KUTH YTBEPKEHHIO BipH
B JIOCTEMEHHICTh TpaBa, y HOro iCTHH-
HICTB 1 patito. AJke came 3a JOMOMOTOI0
[[OTO METOJy CTa€ MOXKJIMBUM JIOBECTH,
10 TIPaBOBI CMUCIN HACTUIBKH BU3HAUE-
Hi, HACTIJIbKA KOHKPETHI, HACTIJIBKHU ITCB-
Hi, 10 MOXYTh OyTH BUPaXEHI MOBOIO
JIOTiKO-MaTeMaTHYHUX (OPMYIL.
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Kapnayx Bb. I'paxkiaHcko-npaBoBasi OTBETCTBEHHOCTb: O4YepK 3KOHOMMYECKOIO
aHaJIN3a

Crarhs OCBSIIECHA MCCIIEIOBAHUIO T'Pa’KAAHCKO-MPABOBONH OTBETCTBEHHOCTH YEpE3 MPH-
3My TEOPUH YKOHOMUYECKOTo aHaiu3a mpaBa. OTBETCTBEHHOCTh B I'Pa’KIAHCKOM IIpaBe pac-
CMaTpHUBAETCS KaK MEXaHW3M IepepacipeneineHus notepb. OnpeneseHo, 4To MeNbio TPax-
JTAHCKO-TIPABOBOM OTBETCTBEHHOCTH SBISIETCS MHHHUMU3AIMS CyMMapHOro o0beMa MOTEph
OT (haKTOB HAPYIICHHS CYOBEKTUBHBIX I'Pa’KAAHCKHUX MpaB. AHAIN3UPYETCS TMOHATHE BUHBI 1
YCTaHABIMBACTCsI KPUTEPHI BUHOBHOCTH B IEIMKTHOM U B JOTOBOPHOM TIPaBe.

Knrwouegvie cnoga: >KOHOMHYECKMH aHANN3, TPaXJAHCKO-TIPABOBAs OTBETCTBEHHOCTH,
BHHA.

Karnaukh B. Civil Liability: Law and Economics Outline

The article is devoted to the research of civil liability through the alembic of law and eco-
nomics. The author tries to show that juridical rules and ideas are clear enough to be put in
mathematical terms; he aims to prove that law is the justice math. The main tool for meet-
ing that goal is economic analysis of law. The article introduces the main statements of law
and economics theory concerning the problem of civil liability. Liability in civil law is consi-
dered to be the mechanism of allocating costs. As demonstrated by law and economics the total
amount of costs, related to the facts of rights violation, includes two main summands: damage
sustained by plaintiffs and costs of precautions fulfilled by defendants. In this respect both sum-
mands depend on the level of care exercised by defendants. The purpose of civil liability is to
minimize the total sum of costs, caused by the facts of rights violation.

By the means of civil liability plaintiffs can shift their losses on defendants. But for the
damages to be allocated on a defendant, sufficient reason should be proven before the court.
Such a reason includes four elements, which are called the preconditions of civil liability or
elements of civil offence. They are: misconduct, damage, causation and fault. These four in-
gredients constitute the fact at issue in cases where plaintiffs seek for compesation of damage
caused. The statements of scientific doctrine concerning the set of elements of civil offence are
formalized by using logical symbols.

Every element of civil offence is worth to be the subject of distinct scientific research. But
the author concentrates on the concept of fault. In this regard the author shares and elabo-
rates so-called behavioral theory of fault. Thus fault is defined as juridical concept, the content
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of which consists in stating that the wrongful act was committed in situation of free choice,
wherein the rightful variant of behavior was available and reasonably expected. In other words
one is considered to be at fault if he did not take the precautions, which could be reasonably
expected from him in the situation. So the main question is to decide what precautions could
be treated as reasonable.

The concept of fault is the same for both contract and tort law, but the criterion of reasonable
expectation differs in those two areas of law. The difference between reasonable expectations
in tort and contract law is specified.

Thus in tort law reasonable expectations demand from potential injurer to take only cost-
justified precautions. Cost-justifiability of precautions is estimated on the basis of Hand’s for-
mula. Within the realm of contract law in contrast it is reasonable to expect performance from
a debtor nevertheless such a performance could be not profitable or even loss-making for him.

Keywords: law and economics, civil liability, fault.
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C.TAIBKO

6. 0. 3aACMYNHUKA AUPEKMOPA

HZI npasosozo sabesneuerms imHOBauiliH020
possumxy HAIIpH Yxpainu,

AoueHm, KaHAUZAm 10puUJUUHUX HayK

YK 346.62:336.763.34

Ilparore peryaroBanns onepauiu 6ankin
3 IMOTEYHUMH ObAIrauisiMu

CrarTs TIpHUCBAYCHA BHU3HAUEHHIO OCOOJHMBOCTEH IMPABOBOTO PETYIIOBAHHS [iSUTBHOCTI
0aHKIB 3 YHpaBITiHHA IMOTEYHUM MOKPUTTAM, HaJaHHA OaHKaMH 1HIINX (PIHAHCOBHX MOCHTYT,
NOB’sI3aHUX 3 BHUITYCKOM Ta 00iroM imoreuHux oOuiramiii. BucHoBkM B cTarTi nependayaroth
LIJISIXH BJIOCKOHAJICHHS ITPaBOBOTO PETyIIIOBaHHS 00Iry iMOTEYHUX OOJiramiii Ta 3aXucTy iH-

TepeciB iHBECTOPIB.

Knrouosi cnosea: 6ank, 0aHKIBCBHKI OIepallii, ITOTEYHE TTOKPHUTTS, IMOTEYHI OOJITaIlii.

IMocTanoBka npodiaeMu. Y cyyacHUX
KpH30BHUX YMOBaX PHHKIB (hiHAHCOBHUX,
y TOMY YHCJi I1HBECTHIIMHHUX TOCIYT
B YKpaiHi A7 BCIX YYaCHUKIB IIMX PHH-
KiB TOCTAaOTh OJHOYACHO TPOTHIICKHI
JUISL CTOPIH MTPaBOBITHOCHH MMUTAHHS PO
MOXIIMBI BapiaHTH auBepcudikarii pos-
MIIIEHHS CBOIX BUILHMX KOIITIB 1 3a0€e3-
MeYeHHS iX TIOBEPHEHHS, IiATBEPIKESHHS
(binaHCOBOT HaAIMHOCTI 3000B’s3aHUX
0ci0 1 yCyHEeHHSI CyMHIBIB Y HaJIe)KHOCTI
Ta MPO30POCTi ITiSUIBHOCTI IOAO PO3IO-
PA/DKEHHS 3allyYeHHMH BIJ 103UYalib-
HUKIB KOIITIB. BiNbIIiCTh TaKUX NMHUTAHb
MO)kKe OyTH BHUPINICHO TPH HAJC)KHOMY

NpaBOBOMY peryiioBanHi chepu o00iry
IMTOTEYHMX IIHHUX TIATEepPiB.

Bigmosimgao mo 1. 3 4. 5 ct. 3 3akoHy
VYkpainu «IIpo minni marnepu ta GoHIO-
BUW PUHOK» IMOTEUHI [iHHI Manepu — e
LiHHI ManepH, BUMYCK SKUX 3a0e3reueHo
IMOTEYHUM TOKPUTTSAM (ITOTEUHUM ITy-
JIOM) Ta SIKi TIOCBIAYYIOTh MPABO BIACHU-
KiB HAa OTPUMAHHS BiJ €MiTEHTa HaJekK-
HUX iM KomTiB. J[0 IMOTEYHUX I[IHHHUX
marepiB HaJie)arh: 1MOTeYHI oOmiramii,
inmoreyHi ceprudikatH, 3acTtaBHi. Aue
3 TepeNiyeHnX I[IHHUX MarepiB TiTbKU
imoTeyHi oOmirartii Ta iMOTEYHI CepTH-
¢ikatu € (HiHAHCOBMMH IHCTpYMEHTaMH,

[
© Ini6ko C., 2014
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SIKi MOJKYTh OTHOYACHO PO3TIISIATHCS SIK
3acobu pediHaHCYBaHHS Ta iHBECTYBaH-
HS Ha PUHKY (iHaHcoBHX mochyr. Jlus
BUSIBJICHHSI TPOOJEeM B 3aCTOCYBaHHI
IOoTeYHUX OOMiraiii 3ynmuHUMOCS Ha
OKpPEeMHX THTaHHAX MPABOBOTO PETYIIIO-
BaHHS TOCTIO/IaPCHKOI AisTbHOCTI (piHAH-
COBHX YCTAaHOB, y TOMY YHCIi OaHKIB,
MOB’513aHOI 3 BHUIIYCKOM Ta 00IroM X
LIHHUX TarepiB.

Cran pociaimxkennsi. Haykomrii pis-
HUX Taly3ed HaykW Ta IpaBa BigMmida-
IOTh 3HAYEHHS 1ITOTEYHHUX OOJirarmii ce-
pen IHCTPYMEHTIB (OHIOBOTO, Yy TOMY
YHCIIl 1HBECTULIMHOTO, pUHKY. B ekoHo-
MIYHIM Hayll Il MUTaHHS JOCIIJKYBa-
mu H. C. Kpyuok [1], A. C. Kipizneea
[2] Ta iH. [IpaBoBUMHU JOCIITKCHHIMU,
OB SI3aHUMM 3 IIOCTABJICHUMHU B Il
CTarTi MUTAHHSMH, 3aiiMajIucsi B 4acTH-
Hi pO3BUTKY ()OHIOBOTO PUHKY Ta HOTO
iHcrpymentiB A. O. Ilpucrynko [3],
I. JI. Hyp3an [4], H. M. Kgit [5], momo
imoreunoro kpeautyanHs — B. I. Tlep-
WKUH [6], 010 BUBYEHHS FOCIOAAPCHKO-
MPaBOBOT'O PEryIIOBaHHS IMOTEYHUX Bif-
HOcHH Ta iHBecTyBanHs — H. B. PeB’rok
[7], iami HaykoBLi. J{omaTKoBOTO aHAIi3y
nmoTpedye cydacHe MPaBOBE PETYIIOBAHHS
omeparliii 0aHKiB 3 ITOTEYHUMH OOTiTalli-
MU Ta IHOTCYHUM TTOKPUTTSM.

MeTor JOCHTIDKCHHS € aHali3 Ipa-
BOBOTO PEryJIOBaHHS Ta BHU3HAYCHHS
HanpsiMiB - Or0  BJIOCKOHAJICHHS III0JI0
TUSTBHOCTI 3 YIPABIiHHS IMMOTE€YHUM TI0-
KPUTTSM, Miclig OaHKIB y TIPaBOBITHOCH-
HaX, OB’ A3aHUX 3 LI€I0 JiSILHICTIO.

Bukuiag ocHOBHOro Mmartepiasny.

Y 2007 p. HdepxkaBHOIO KOMICi€l0
3 LIHHUX ManepiB Ta (GOHIOBOrO PUHKY
(mami — JKIII®P) 3apeectpoBaHo Bu-
MyCK 3BWYANHUX IMMOTEUYHUX OOJIrarmii

BAT «AxmionepHuii 0aHk “Ykprazoank”
Ha cymy 50,0 muma TpH. Y 2008 p. AKUIIDP
3apeECTPOBAHO BiCIM BUIYCKIB 3BUYAM-
HUX IMOTEYHHMX OOJiramiii Ha 3arajbHy
cymy 270,00 MIH rpH, 3 HUX OJHUH BHU-
nyck 3apeectpoBaHo BAT Kb «Xpema-
TUK» Ta 7 BUMycKiB [lepkaBHOI imoTeu-
Hoi ycraHoBu (nmam — JIIV). 3a 2009 Ta
2010 pp. 3rigao 3i 3BiTom AKIIIIDP, Ta 3a
2011 p., 3rimHo 31 3BiTOM HamionamapHOT
KOMICIT 3 IIHHUX mMarnepiB Ta (OHI0BO-
ro pusky (mani — HKUII®P), Bumyckis
IMoTeYHNX OOIiraIliii He peecTpyBanocs,
aie 110 OipKOBHX CHHCKIB Opranizaro-
piB TOpriBii OyJI0 BKIIOYEHO BiAMOBIIHO
B 2009 p. onun ta B 2010 p. ABa BUITyCKHU
IIIOTEYHUX O0Jiraliii Ha IacTaBi BUMOT
ITonoxenus npo QpyHKIIOHYBaHHS (HOH-
JIOBUX OipiK, 3aTBEPIHKEHOTO PIIICHHIM
JKUITDP Ne 1542 Bin 19 rpyans 2006 p.
[8].

YV 2012 p. HKIII®P 3apeectpyBana
JIBA BUITYCKH 3BHYAHHUX IMOTEYHUX 00-
miramii Ha 3aranpHy cymy 750,00 muH
I'PH, 3 HUX OJJMH BUIIYCK OYIIO 3apeecTpo-
BaHO [IAT «AreHTcTBO 1O pediHaHCy-
BaHHS )KUTIOBUX KpeauTiBy (nani — [TAT
«APXK») Ha cymy 250,00 mmH TpH,
npyruii — Jlep>kaBHiif imoTedHild ycTaHO-
Bi Ha cymy 500,00 vt rpH. CTanom Ha
31.12.2012 p. Komicis 3apeecTpyBana Bu-
MYCKHU 1MOTEYHUX oOmiraniii Ha 3arajbHy
cymy 1,07 mupn rpH [9].

Y 2013 p. 3apeecTpoBaHO BHUITYCK
3BUYAHNX 1norednux ooOmramiin [IAT
«APXK» na cymy 250,00 mun rpH [10].

Hageneni mani HKIIIDP nemoncTpy-
I0Th 3aHAJATO HMU3bKY AKTUBHICTb 3 BU-
MyCKy Ta 00iry imoTredyHux oOiiraimii Ta
NOB’sI3aHy 3 LMM AisUIbHICTH B YKpaiHi
W OIHOYACHO 3HAuHy POJb OaHKIB B 00i-
Iy WX MIHHEX manepi. Lle Moxe OyTu
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TAIBKO C. INpagozre peryaopanns onepaniit 6ankis 3 inoreunuvu o6airamismu

OB’ sI3aHO 3 PI3HUMH TPUIUHAMH, ¥ TOMY
YUCIi HEJOCKOHAICTIO MPAaBOBOTO PEry-
JIIOBAaHHS 1MOTEKH, HASsBHICTIO HEIOJIi-
KIiB MPaBOBOTO PETYTIOBAHHS CXOXKHX 3a
(YHKI[IOHAIBHOIO CYTHICTIO MEXaHi3MiB
IMOTEYHOTO KPETUTYBaHHS dYepe3 BH-
MyCK 1MOTEYHHMX OOJIiramid Ta omepariii
3 KOHCOJigoBaHMM Ooprom. Kpim Toro,
3aKOHO/IAaBCTBO YKpalHH YiTKO HE PO3-
MEXOBY€E TIPaBOBI OCOOJIMBOCTI PIBHIB
IMOTEYHOTO KPeUTYBaHHS a0 JisUTbHOC-
Ti, TOB’S13aHOI 3 BUITYCKOM 1MIOTEYHUX 00-
Jramid Ta yMmpaBIiHHAM IMMOTEYHUM TIO-
kputTsM. H. B. PeB’1ok 3Beprae yBary Ha
TPH MOAEII IMOTEYHOTO pediHaHCYBaHHS
1 IPaBWJILHO BiJI3HAYAE, IO 332 HASBHOCTI
CBITOBOTO JIOCBify B YKpaiHi (haKTUUHO
BIJICYTHIH TOCBi/I TaKo1 JisSUTBHOCTI, HABO-
JSI9U TIUTBKH TPAKTHKY pediHaHCyBaHHS
ALY [7, c. 33-36]. H. C. Kpyuoxk, mopiB-
HIOIOYM MOJIeNI iMOTeuHOro pediHaHCy-
BaHHSI, BiIMidae, IO TEpIIa MOJIEb, 3a
AKOT EeMITEHTaMU IMMOTEYHUX OoOiramii
€ OaHKW, sIKI HAJAITh IMOTCYHI KpeIu-
TH, TIPOCTIIIa, ajie PoOJIEeMHA y 3B s3KYy
3 HEOOXIAHICTIO KOHcomimanll OaHKa-
MH 3Ha4HOTO Iyny imotek [1, c¢. 28-30],
i came I Ipyroi Ta TPEThOi ABOPIB-
HEBUX MOJENEH, OINBIN CKIaJHMX, aJie
e(heKTUBHUX IS Omepaiii 3 HeBEIHKH-
Mu O6ankamu, ctBopena JIIVY [1, c. 101].

1106 3’sicyBaT YMOBH BHITYCKY iITO-
TeyHHX oOmirauii B YkpaiHi Ha icHyro-
YOMY MPHKIIA/Il BUITYCKY 1IIOTEYHUX 00JTi-
rarii 6e3 mpsMoro AepKaBHOTO (DiHAHCY-
BaHHSI, CJIiJ] 3BEPHYTHUCS 1O CYO’ €KTHOTO
CKJIaJy YYaCHHKIB Ta CTPYKTYpPH BiTHO-
CUH Mi)K HUMH TP TAKUX EMICIsIX [IIHHUX
mamnepiB Ta BHU3HAYUTH BPA3IHMBI MICII
B ICHYIOWOMY IpPaBOBOMY pETYIIOBaHHI
TaKUX BIJHOCHH.

Tak, ITAT «APXK», sike mae JiieH-
3110 Ha JISUTBHICTH 3 HaJaHHS (DiHAHCO-
BUX KpPEIWTIB 32 paxyHOK 3aly4eHUX
KOLITIB KPEAWTHUMHU YCTAaHOBAMH, BH-
MyCTUJIO 3BUYAWHI 1MOTeYHI oOiramii
B 2012 p. [11]. YnpaBurenem irmoTedHO-
TO MOKPUTTA € MyOJiuHe aKLiOHEepHE TO-
BapHCTBO aKIIOHEpHUH OaHK «YKpras-
0aHK», 3 SIKUM YKJIaJIa€eThCsl JOTOBIp Mpo
3MIMCHEHHS YIPaBIiHHS 1MOTEYHUM I10-
KpUTTsIM. OOCIyrOBYIOUOI0 YCTAHOBOIO €
nyOJiuHe akIioHepHe TOBApUCTBO «Jlep-
YKaBHUHN ommamHuii 0aHk Ykpainm» (0aHK-
OpUriHaTop), SIKUH 3AiicHIOE 00ciIyro-
BYBaHHS KPEJUTIB Ha MiICTaBl IOTOBOPY
PO OOCITyTOBYBaHHS IMOTEYHUX AKTHBIB
MICHST BIJICTYIUICHHS IIMX KPEIUTIB eMi-
teHty ITAT «APXXK» Ta noBepHeHHs iX
Oanky. KpiMm TOrO, pesepBHHUM cepBic-
HUM OaHKOM € MyOJIigHE aKI[iOHEPHE TO-
BapuCTBO «JlepkaBHUH EKCIOPTHO-IM-
NopTHUM OaHK Ykpaium». Jlemosurapiem
BU3HAYaJIOCh IPUBATHE AKLIOHEPHE TO-
BapucTBO «BceykpaiHChbKHit Aeno3urapin
IIHHUX TanepiB». OCHOBHUM JTOTOBOPOM,
Ha TIJICTaBi SIKOTO 3IMCHIOETHCS yIpaB-
JHHS 1MMOTEYHUM TIOKPHUTTSM, € JIOTOBIp
ynpasiniHHs. Tak, HanpuKiIaj, 3a J0roBoO-
POM TIPO YIIPaBIiHHS iMTOTEYHUM TTOKPUT-
M Mk emiteHTOM I[IAT «APXK» Tta
ynpasureneM — [IAT Ab «Ykpras0ank»
nepen0ayaoThCsl yMOBH 3BEPHECHHS CTST-
HEHHS Ha 1M0TE€YHE MOKPUTTS, 1 IPH 3BEP-
HEHHI CTATHEHHsS Ha iMOTEYHE MOKPHUT-
TSl yNpaBUTENb 3IIHCHIOE 3aXOIU 100
00CIIyroByBaHHsI 1MOTEYHHX Ta I1HIIUX
aKTUBIB y CKJIaJl IMOTEYHOTO MOKPUTTS
pEe3epBHUM cepBiCHUM OaHKOoM abo ca-
MocCTiiHO. JI1sl 3BepHEHHS CTSATHEHHS Ha
IOTeYHE TOKPUTTS YNPABUTEIb 3BEpPTa-
€TBCS 10 OOCTYTOBYIOUOI ycTaHOBH (OaH-
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Ky-OpHTiHaTOpa) 3 MPOMO3UINE0 MO0
3BOPOTHOTO BUKYITY KPEAUTIB. Y BUMAAKY
BiIMOBH OaHKYy-OpHTiHATOpa 3MIHCHUTH
3BOPOTHHUI BUKYIl KPEAUTIB yNpaBUTENb
3MIACHIOE TIPOJAaX IMOTEUHUX AaKTHBIB
TpeTiM 0cobaM abo pe3epBHOMY CepBic-
HOMY OaHKYy.

VY CyKYIHOCTI JIOTOBIPHUX BiJHOCHH
IpU YOPAaBIiHHI iMOTEYHUM MOKPUTTIM
MIPUCYTHI ¥ iHII BUAM AOTOBOpiB. Tak,
CBOEYACHE TIOTAIlIEHHS €MIiTEHTOM 00-
Jiraniii 3a0e3mnevyeTbesi yMOBaMH J0TO-
BOpY BiJACTYIUICHHS iNOTEYHHX aKTHBIB,
SKUH YKIaIAeThesi 3 OaHKOM-OpUTiHA-
TOPOM, 3TIAHO 3 SKUM OaHK-OPHUTIHATOP
3000B’SI3Y€ThCSL 32 TEBHUX YMOB 3[ii-
CHHTH 3BOPOTHUH BHUKYIN MyNTy Kpeau-
TiB. JINis HaJaHHS JOJATKOBUX TapaHTii
BUKOHAaHHS 3000B’s3aHb eMiTeHTa 3a
oOuiramissMd abo IOAO IMOTEYHOTO MO-
KPHUTTSl 3aCTOCOBYIOTHCSI JIOTOBOPH TIPO
30epekeHHs] pealibHOi BapTocTi 3abe3-
IIEYCHUX IMOTEKOI0 3000B’s3aHb OOpXK-
HUKiB. [IpoBeseHHS TEpEeBIpKH ayJu-
TOpOM (2yJIUTOPCHKOIO (PIPMOIO) MixkK
yIpaBHUTENEM, EMITEHTOM Ta ayAHTOPOM
(ayouropcbkoto (hipMOr0) 3MIHCHIOETHCS
Ha MiJICTaBl TPUCTOPOHHBOTO JOTOBOPY
PO TPOBEACHHS MEPEBIPKH iMOTEYHOTO
MOKPUTTS 00 IBOCTOPOHHBOTO MiX CIle-
IiaTi30BaHOI0 IMOTEYHOIO0 YCTAHOBOIO Ta
aAyIUTOPOM TpH OOIry CTPYKTYPOBAHHX
IIOTEYHUX OO0Jiramniin.

3aKOHOMABCTBO YKpaiHU mependadac,
0 TEPMIHOJIOTISl IMTOTEYHOTO TMOKPHUTTS
ICHY€ TUTBbKHU NP BHITYCKY IMOTEYHUX 00-
JIiramni, mo 00yMOBITFOETHCS HOTO BU3HA-
YeHHsM Y 1. 5 4. 1 cT. 2 3akoHy YKpaiHu
«[Ipo imoreuni obmiramii»: imoTeyHi ak-
THBH, a TAKOXK 1HIII aKTHBH, SIK1 BIATIOBi-
HO JI0 IILOTO 3aKOHY, IMPOCTIEKTY eMicii Ta
peecTpy iMOTEUHOrO TMOKPHUTTS 3abe3re-

YyIOTh BUKOHAHHS 3000B’s3aHb €MiTCH-
Ta 3a inoTeuHuMH oomirarmisiMu. [TyHKT 6
4. 1 ct. 4 3akony Ykpaiau «IIpo mepxas-
HE PETYIIOBAHHS PUHKY IIHHUX ITarepiB
B VYKpaiHi»: iSUIBHICTD 3 YIpPaBIiHHS
IMMOTEYHUM TOKPUTTSAM BH3HAYa€ SIK [ii-
SUTBHICTb, 110 IPOBAIUTHCS YIIPABUTEIEM
IMOTEYHOT0 TOKPHUTTS BiJl CBOTO iMEHI
3a BHUHAropojay IPOTSIroM BH3HAYCHOIO
CTPOKY Ha ITi/ICTaBi JIOTOBOPY MPO yTpaB-
JHHS IMOTEYHUM IOKPHUTTSAM Ta TIEpe-
Oayae TpEJCTaBHUIITBO IHTEpECIB BIaC-
HMKIB 1[IOT€YHHUX OOJIrarii, 3aiicHEeHHS
KOHTPOJTIO 32 TOICPKaHHIM YMOB 3aMiHH
IMTOTEYHNX aKTHUBIB UM BKITFOUEHHS HOBUX
IMMOTEYHNX aKTHBIB JIO CKJIAJy IMMOTEYHO-
rO TMOKPUTTS, 3MIHCHEHHS KOHTPOIO 3a
CBOEYACHICTIO Ta TIOBHOTOI 31 CHEH-
HSl EMITEHTOM IUIATSXKIB 33 3BUYAWHUMU
IITOTEYHUMU OOIIramisiMu, 3a0e3NeUCHHS
BIJIITOBITHOCTI IMOTEYHOTO TTOKPUTTS BH-
MOTaM 3aKOHOAABCTBA, BAKOHAHHS 1HIIINX
(GyHKIIIH, BU3HAYEHUX 3aKOHOIABCTBOM.
Ha mincrasi 3akony Ykpainu «IIpo imo-
TeuHi oomiramiin» B 1. 1 . 1 po3a. V Ilo-
JIOKEHHS PO IMMOTEYHE IMOKPHUTTS 3BH-
JalHUX IMOTEYHHX OOJITaIii, MOPSIIOK
BEJICHHS PEECTPY IMOTEYHOTO TMOKPUTTS
Ta YIPaBIiHHS IMOTECYHUM MOKPHUTTSIM
3BUUYANHUX IMOTEUHUX OOJIiraiii, 3aTBep-
mkeHoro pimeHasiM HKIIIOP Ne 1902
Bix 27 rpymus 2012 p. [12], Bu3HAYAETH-
csl, IO YIPAaBJIiHHS IMOTEYHUM TMOKPHUT-
TSAM — 1€ JiSUTBHICTB, sIKa Tependadac BH-
KOHaHHSI YIIPABUTEIEM TaKUX OCHOBHUX
GyHKIIIH:

— MOHITOPHUHT 1MTOTEYHOTO MOKPUTTS;

— MOHITOPHHT OPSAKY BUKOHAHHSA 30-
0OOB’s13aHb €MITEHTA 3a 3BUYAHUMH 1110~
TEYHUMH OOIITrallisIMH;

— TpPEACTaBHHIITBO IHTEpECiB Biac-
HMKIB 3BHYAWHHUX IMOTEYHHUX OOJIrarin
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Yy BIIHOCHHAX 3 €MITEeHTOM Ta IHIINMHU
ocobamu;

— y pa3i 3BepHEHHS CTATHEHHS Ha iMo-
TeYHEe TIOKPUTTS 3a0e3nedeHHst 00CIyro-
BYBaHHsI I[IOTEYHOTO MOKPUTTS 1 PO3Mo-
JTy KOIITIB BiM IMOTEYHOTO MOKPHUTTS
BimmoBiHO 10 3akony Ykpainu «IIpo
imoTe4yHi oOMiramii» Ta MPOCHEKTy eMi-
cii. Bignosimuo mo cr. 10 3akony Ykpa-
inn «lIpo imoreuni obmiramii» y pasi Bu-
IyCKy 3BUYAHHUX IMOTEYHUX OOJiramii
BECHHS PEECTPY IMOTEUHOTO MOKPUTTS
MTOKJIAAAEThCS HA EMITEHTA, y pa3i BUITyC-
Ky CTPYKTYpPOBaHUX IMTOTEYHUX OOmirariit
BE/ICHHSI PEECTPY IMOTEUHOTO TMOKPUTTS
MTOKJTAIA€EThCA HAa YIPaBUTENS BiJIOBiI-
HO JI0 IOTOBOPY MPO YIPaBIiHHS iMOTeY-
HUM TOKPUTTIM. SIK MPHKIIAJ, BEICHHS
peECTPy IMOTEYHOTO MOKPHUTTS TI0 BUITYC-
Ky inoreunux oOmiramiid [TAT «APXK»
3MIACHIOETHCS CAMUM €MITEHTOM.

Takum YHHOM, BUXO/ISIUH 3 HABEICHUX
BH3HAYCHB Ta 3MICTY OIIEpAIliif, 32 CBOEIO
€KOHOMIYHOIO CYTHICTIO YIPaBJIiHHS iM0-
TEYHUM TOKPUTTSM Ta JiSUTBHICTH €Mi-
TeHTa € (iHAHCOBUM TIOCEPETHUIITBOM,
sSKe Imepeadadae HalexHe OOCIyroBy-
BaHHS KPEIUTOPIB (BIACHUKIB 0OJIiTaITiif)
Ta BHILIATY iM JIOXOJIB BiJ] 3aII03UYCHUX
KOIMTIB. AJle 32 MeXaMH MPaBOBOTO BH-
3HAYEHHS TaKoi MisIIbHOCTI 3aJIUIIAI0Th-
csi 3000B’s13aHUN CYO’€KT y TakuX IO-
3WKOBHX IMOTEYHUX BiIHOCHHAX, SKUM €
eMITEHT 1MOTEYHHUX OOJiralii, Ta iHTe-
pecH BIIACHHKIB IMOTEUYHUX OOJIIraIiu,
SIKi € HAMOIIbII Bpa3IMBUMH B IIUX BiJ-
HOCHHAX.

@DaKTHYHO KIIOYOBHM  EJIEMEHTOM
B TOCHOJAPCHKUX OIEpalisx 3 1mored-
HUM TIOKPUTTSIM, SKHHA 3a/I0BOJIBHSE iH-
TEpecH BIACHHKIB IMOTEYHUX OOJITaIliu,

€ eMiTeHT. BignmoBigHo mo cr. 3 3akoHy
VYxpaiau «[Ipo imoreuni obmiramii» mo-
JKYTh BUIIYCKATHCS TaKi BUJIHU iMOTEYHUX
oOJiiramniii: 3Buuaiini imoreuni ooOmiramii
Ta CTPYKTypoBaHi. EMiTeHTOM 3BHYaii-
HUX IMOTEYHHWX OOJramiii € imoTedHuit
KpEAUTOp, MIO HECe BiAMOBITAIBHICTh
3a BUKOHaHHS 3000B’S3aHb 32 TaKUMU
IMOTEYHUMH  OOJIramissMy  1IMOTEYHUM
MOKPUTTSAM Ta BCIM IHIIAM CBOIM Maii-
HOM, Ha SIK€ BIAIIOBIZHO 10 3aKOHO/aB-
CTBa MOXKEe OYyTH 3BEPHEHO CTSITHEHHS.
EmiTeHTOM CTpPYKTypOBaHMX iNOTEYHHUX
oOiiramii € creniaigizoBaHa 1I1oTeyHa
YCTaHOBA, sIKa HECE BIJMOBIAIBHICTh 3a
BUKOHAHHSI 3000B’SI3aHb 32 TaKUMH iI10-
TEUHUMHU OOJITaIliAMH JIAMIE IIMOTEUHUM
MOKPUTTSAM. BiamosigHo 1o 4. 3 ct. § 3a-
koHY Ykpainu «IIpo imoTeuni obmirartii»
nopsi 3 HeOAHKIBCHKUMH (HiHAHCOBHUMHU
YCTaHOBaMH €MITEHTaMHU IMOTEYHUX 00-
mirariit € 6anku. H. [Ipukasiok BimMivae,
mo OaHKW € HaHOUTBII MPUIATHUMH Ta
IMIITOTOBJICHUMHA IO MISIBHOCTI SIK €Mi-
teHtHu [13, ¢. 97]. Pa3om i3 TuM, BiJ BU-
KOHaHHS (yHKIH OaHKaMH [IPU BUITYCKY
Ta 00iry inoTe4Hux o0JIiraIliii Ta ix MicIs
B MEXaHi3Mi 00ITy IMOTEeYHUX OOJiramii
3anexarb oOCSITH eMiciii Ta aKTHBHICTh
YY4aCHUKIB ()OHJIOBOTO PHHKY 3 IIUMU (Di-
HAHCOBUMH iHCTpyMeHTaMu. OKpeMUMU
JIOCHIIHUKAMHM  BIJMIYalOTBCS  OCOOJIHN-
BOCTI CTaTyCy iMOTEYHOTO KpPEIUTOMaB-
I, IO OXOIUTIOE NIBI TPyMH CyO’€KTIB
IMOTEYHOTO KPEIUTYBAaHHS: TEPBHHHUX
Ta BTOPUHHUX 1IIOTEYHUX KPEAUTOPIB [5].
Ha Ham morusiy, Takuii MO BH3HAYAE
po3noain 00OB’SI3KiB NPH iMOTEYHOMY
KpeauTyBaHHI 1 HE Ja€ MiACTaB I BCTa-
HOBJICHHS 3aCO0IB NIep>KaBHOTO PETYIIO-
BaHHS TpW BU3Ha4YeHHI (pyHKIIH OKpe-
MHUX BHIIB (DiIHAHCOBUX YCTAaHOB, Y TOMY
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yucli i 0aHKiB, y MeXaHi3Mi IMOTeYHOTO
KpEeIUTYBaHHS.

3akon Ykpainu «IIpo imoreuni oOmi-
ramii» nepeadavae, U0 aKTUBH, BKIIOUE-
Hi JIO CKJIaJly iMOTEYHOTO MOKPUTTA iIo-
TEUHUX OOJIramii, He BKJIFOYAIOThCA 0
JIKBIIAIIIAHOT Macy €MITEHTa 1ITOTEYHUX
oOirauii Ta ynpaBuTess iHOTEYHUM I10-
KPUTTSIM. AJie 3alUILAETHCS BPa3IHMBUM
MICIIEM CepeJl KIIFOYOBHX EJICMEHTIB BiJl-
HOCHWH 3 BHITYCKYy IMOTEYHHX oOmirariit
BHU3HAYEHHS SKOCTI IMOTEYHUX AaKTHBIB
Ta YMOB IIOJO 1X 3apaxyBaHHS 10 CKIaLy
IMOTEYHOTO MOKPUTTS B HA3BaHOMY 3aKO-
Hi. Hemoniku Takoro perynitoBaHHs MpH-
3BOJISITH JI0 BHECCHHS Ha PO3CY/] Y4aCHU-
KiB BIIHOCHH 3 YTIPaBIIHHS IMOTEYHUM
MTOKPUTTAM BIATIOBITHUX XapaKTEPHUCTHUK
IMMOTEYHNX aKTWBIB y TPOCIIEKTH eMiciit
IMOTEYHUX OOJIiramii, rocrnoaapchKi J0-
TOBOPH, IO OIOCEPEIKOBYIOTh BHUITYCK
IMOTEYHUX OOJIIralliid, M0 TATHE MOSBY
MOXJIMBUX IIPAaBOBUX PHU3UKIB HEBHUKO-
HaHHS JOTOBIPHUX YMOB i, SIK HACIIJIOK,
3000B’s13aHb MEPE BIACHUKAMH iMOTEY-
HUX oOmiramif. YcyHeHHs Takoi mpo-
OnmemMu MoXke OyTH 3IIHCHEHO MUISXOM
npuitaaTTss HKIIIOP Bignosiganx cran-
JapTiB a00 METOIUK JJIS OITIHKY Ta 3apa-
XyBaHHS IMOTEYHUX AKTHBIB A0 CKJIaILy
IMOTEYHOTO MOKPHUTTSI.

Yactuna 2 ct. 15 3akoHy VYkpaiHu
«[Ipo imoreuni oOmiramii» mependayae,
IO yIpaBHUTENEeM Moxe OyTu ¢iHaHCO-
Ba YCTAHOBA, SIKa OTpUMasIa JIIEH31I0 Ha
MPOBaKEHHS MpodeciiHOl AisSUTBHOCTI
Ha PUHKY LIHHUX ManepiB — IisUIbHOC-
Ti 3 YNpaBIiHHS IMOTEYHUM HOKPHUTTSIM,
a BIANoBiIHO 110 cT. 21 3akoHy YkpaiHu
«IIpo imoteuni oOmirarlii» yTOUHIOETHCS,
110 YNPAaBUTENIEM iMOTEYHOIO MOKPUTTS
CTPYKTYPOBaHUX IMOTEYHHMX oOmirarii

Moxe Oyt Oank abo HeOaHKiBChbKa (i-
HAHCOBA YCTAHOBA, sIKa OTpUMaJa JIileH-
31F0 HA YNPaBJIiHHS IMIOTEYHUM TOKPHUT-
M, Bugany HKIII®P, i Tomy Haminena
crerianbHO0 TpaBocy0’ektHicTO. [lo-
PSAIOK Ta yMOBH BHJaui JiIeH311 Ha Mpo-
Ba/DKCHHSI OKpEeMHX BHUIB mpodeciiiHol
JisUTBHOCTI Ha (POHAOBOMY PHUHKY (PUHKY
[IHHUX TManepiB), nepeodopmiIeHHs Ji-
IeH3ii, Buaavi ryOmikara Ta KOImii JIiIeH-
311 3arBeppkenuil pimenHsM HKUIIDOP
Ne817 Big 14 tpasns 2013 p. Jlinensiro
Ha MPOBAKCHHS AISUTBHOCTI 3 YIIpaBIiH-
HS IMOTEYHUM TOKPUTTSIM MOXE OTPH-
Mari HeOaHKIBChbKa (piHAHCOBA YCTaHO-
Ba, CTBOpPEHA 3TiTHO i3 3aKOHOTABCTBOM
VYkpainu 3 ypaxyBaHHAM OCOOIMBOCTEH,
BH3Ha4YeHUX Yy cT. 9 3akony Ykpainu «lIpo
(iHAaHCOBI MOCIIYTH Ta JAEp)KaBHE pery-
JIFOBaHHSI PUHKIB (PIHAHCOBUX TOCITYT»,
sIKa BKJTIOYCHA JIO BIAMOBITHOTO PEECTPY
(biHAaHCOBHX YCTaHOB. YCTaHOBYI JOKY-
MEHTH 3asBHUKA (JIilleH31aTa) ITOBHHHI
rnepeaoayaTd Takuil BUJI JiSUTBHOCTI, SIK
JISUTBHICTD 3 YIIPaBJIiHHS IMOTEYHUM I10-
KpuTTsM. JIileH3iiHI YMOBHU NPOBaKEH-
HA TpodeciiHol MisUTBHOCTI Ha PHHKY
[IHHUX TarepiB — MisSUTbHOCTI 3 yIIPaBITiH-
HSl IHOTEYHUM HOKPHUTTSM, 3aTBEpIXKEHI
pimiennssm HKUTID®P Ne235 Big 7 mro-
toro 2012 p. (mani — JlineHsiitHi yMOBH
Ne235), mepen6a4aroTb BUMOTH /10 Mare-
piaTbHO-TEXHITHOTO 3a0€3TeICHHS, OO
0o0OMeXeHb Ta YMOB CyMIIIEHHS 1HIIAX
BUIB ASUTBHOCTI, IOJAO CTPYKTYPHHUX
HiAPO3UIIB Ta iX TMOJOXKEHb, KBai(ika-
ITHUX BUMOT, AUIOBOT pemyTalii, cymi-
IIeHHs Toca] abo poOOTH KepiBHUKAMHU
Ta cepTU(iKOBaHUMHU (HaxiBISIMH, MO0
OB SI3aHOCT] yHpaBUTENs, EMITEHTa, ay-
JUTOpa Ta OOCIYrOBYIOUOi YCTAaHOBH Ta
BIZJHOCHO TUIATOCIIPOMOXKHOCTI yTIpaBH-
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TeJsl IMOTEYHUM MOKPUTTAM. [lo ocran-
HIX HaJle)XaTh Taki BUMOTH: 1) po3mip
3apEECTPOBAHOIO CTAaTYTHOTO KamiTaiy
JUTSL TISUTBHOCTI 3 YIPAaBJIiHHS IMOTEYHUM
MOKPUTTSAM CTPYKTYPOBAHUX 1MOTEUHUX
o0Jrirariif moBHHEH OyTH MTOBHICTIO CILTA-
YEHUM TPOLIOBUMH KOLITAMHU y PO3MIpI,
HE MEHIIOMY HiXK 35 MiJIbHOHIB IPUBEHbD,
a Juis JiSIbHOCTI 3 YIpaBiiHHSA imoTed-
HUM TOKPHUTTSM 3BHYAMHUX 1MOTEUHUX
oOmirariiii — He MeHIIIOMY HIX 25 MiTbHO-
HiB TPUBEHB, 2) JIIIIEH31aT TOBUHEH MaTH
BJIACHHUI KamiTalsl 3a JaHUMHU (iHAaHCOBOT
3BITHOCTI Y PO3Mipi, HE MEHIIOMY HIX
MiHIMalbHUN PO3MIp CTaTyTHOTO KaIliTa-
Ty, YCTAHOBJICHUH 3aKOHOJIABCTBOM JUJISI
TSUTBHOCTI 3 YIPABJIiHHS IMOTEYHUM TIO0-
KPUTTSIM (KpiM TOBapHUCTB, IS SIKUX JAPY-
ruit piHAHCOBHI PiK 3 J]aTH X CTBOPEHHS
1€ HE 3aKIHYUBCS).

TakuM 4YMHOM, HaBeIEH] JIIEH31MHI
BUMOTH ITiJITBEP/UKYIOTh HAHOIIBITY MTPH-
JATHICTh OaHKIB y MOPIBHSHHI 3 THITAME
(hiHAaHCOBMMH yCTaHOBaMHU JUIA 3/TiHICHEH-
HSl JSUTBHOCTI SIK 3 BHITYCKY IMTOTEYHUX
oOmirauii, Tax i 3 ynpasiiHHS iIHOTEYHUM
MOKPUTTSIM.

BaxxmuBuM 17151 BU3HAUSHHS HAIIPSIMIB
[IPAaBOBOI0 PETYNIOBAHHS € TaKOX BH-
3HAUEHHA OOMEXEHb ILNOJO0 IIOE€IHAHHS
JiSUTBHOCTI 3 yNpaBiiHHA IHOTEYHUM I10-
KPUTTSIM 3 1HIIMMHU BHUJIAMU JTiSUTBHOCTI.
Tak, NisUIBHICTH 3 YNIPABIiHHS ITOTCYHUM
MOKPUTTSAM MOXKE TOEJIHYBaTHUCS 3 1H-
UMHA BUJIaMU JIISUTBHOCTI Y BUIAAKAX,
nepeadadeHuX 3aKOHOJABCTBOM  IIOJO
MOXIIUBOCTI TOETHAHHS OKPEMHUX BHJIIB
JisUTBHOCTI HA pUHKaX (iHAHCOBUX IIO-
CITyT, HAITPHKJIIAJI, KOMIIAHIsl 3 YIIPaBITiHHS
aKTHBaMH MOJKE 3[1IICHIOBAaTH AisUIbHICTh
3 YOpaBIiHHA IMOTEYHUM MOKPUTTIM
BimmoBigmHO 10 1. 5 po3a. | IlomoxxeHHs

PO OCOOJIMBOCTI 3AIMCHEHHS IisSUTBHOC-
Ti 3 YNOpaBIiHHS aKTUBAMH IHCTHTYLIH-
HUX 1HBECTOPIB, 3aTBEP/HKEHOTO PillICH-
HaM JIKLIIDP Ne 1227 Bix 2 nucromnaja
2006 p. @ynkii 3 00cTyroByBaHHS iMo-
TEYHUX aKTUBIB y CKIAJl 1MOTEYHOTO
MOKPUTTS IMOTEYHUX OOJIiramii MOXyTh
MOKJIAIATHCSl HAa eMiTeHTa a0o Ha OJHY
YU JCKiTbKa OOCITyTrOBYIOUMX YCTAHOB.
OOCITyTOBYIOUOIO YCTAHOBOIO MOXKE OyTH
Oank abo iHmIa iHAHCOBA YCTaHOBA, AKi
BIJIMIOBIIHO /10 3aKOHOJABCTBA MAarOTh
NpaBO BUKOHYBATH Ha3BaHi QYHKIIT 3 00-
CJIyTOBYBaHHS IITOTEYHHUX aKTUBIB (4. 2
cT. 9 3akony Ykpainu «lIpo imoreuni o0-
Jrarii). Ajie OMHOYACHO MOYJTHBO KOH-
CTaTyBaTu SIK MMO3WUTHUBHI, 5K 1 HETaTUBHI
(axTopy IS 1HIINX YYaCHHUKIB BIIHOCHH
3 00iry inoTeyHux obmiramiid mpu y4acti
OaHKy-ynpaBHTeINs, SKi NONATAI0Th B Ha-
CTYTHOMY. 3 OTHOTO OOKY, ILIATOCIIPO-
MOXKHICTh Ta JIKBIOHICTB, MpodeciifHmiA
piBeHb TpaIliBHUKIB OaHKIB HaJIe)KHO
BPETYJIbOBaHi, 3MIHCHIOETBCS HEOOXia-
HUH HaIJIsLI, 3 Ipyroro OOKY, BUHUKAIOTh
oneparfiiiii pU3UKH, IO OB’ SI3YIOThCS
3 HEOOMEXEHICTIO BU/IB AiAJIbHOCTI OaH-
Ky-yIpaBHUTENsI, 00CITyrOBYIO4OTO OaHKY
Ta 3AIMCHEHHS HUMH OIIEpalliid, sSKi MO-
JKYTh TIPU3BOAMTH 10 TOSIBH KOHQIIIKTY
iHTepeciB OaHKy 3 THBECTOpaMH Ta €Mi-
TEHTOM a00 JI0 3HMKEHHS €KOHOMIYHUX
HOpPMAaTWBIB OaHKy BiJ] HaJaHHS IHIITHX
TTOCITYT.

Bupimenns npoOrnemMu MoXe MOJs-
ratu SiK y IMoJajbIIOMy OOMEKCHHI BH-
KOHaHHS (YHKIIH OaHKIB y MexaHi3mi
IMOTEYHOTO KPEOUTYBaHHSI, TaK i B IIO-
ciabJeHHI TeBHUX 3a00POH 3 T ABUIICH-
HSIM TrapaHTiid Bix TpeTix ocib. Y Oyab-
SKOMY BHIAAKY BCi 3aXOIH, CIIPSIMOBAaHI
Ha PO3MEKYBaHHS BUJIIB JISUIBHOCTI, BU-

Bicnuk HarionansHoi akaznemii npaBoBux Hayk Yipainu Ne 2 (77) 2014

117



IMUTAHHA UUBIABHOI'O TA TOCITOJAPCBKOTI'O ITPABA

OKPEMJICHHS ITIIPO3IITiB, OKpPECICHHS
mocaja Ta poOiT KepiBHUKIB IlilleH3iaTa
Ta Horo cepru¢ikoBaHuX (axiBLiB, IMO-
BUHHI 3aJIMIIATHCS Ta CHPSIMOBYBATHCS
Ha YCYHEHHSI PH3HKIB YTpaT KOIITIB a0o
BapTOCTI IHBECTHIII JIs BIACHHKIB iITO-
TEYHUX oOIiramiif. ¥ TakoMmy pasi 3aHaj-
TO BPETYJIbOBaHI BiIHOCHHHU HPU3BOSTH
JI0 YCYHEHHSI KOHKYPEHIIii, TOA0POKIaH-
HSl TOCIYT YYacHHKIB OOIry irmoTeuHux
oOmirarfiii, (GpakTHYHOIO BiJCTOPOHCHHSI
HeOaHKIBCHKHUX YCTAHOB BiJ HaJlaHHS I10-
CIIyT 3 YHIPaBIIHHS IMOTEYHUM TOKPHUT-
M. ToMy, Ha Haml MOIVISLI, 3aTyYCHHS
JOIaTKOBUX TapaHTid Jjsi 1HBECTOPiB
Ta PO3MOJIT PU3UKIB MK JOJATKOBUMH
cy0’exTaMu Oyze OUTBIT ePeKTHBHIM 3a-
COOOM TTPABOBOTO PETYIIOBAHHS, 1110 OTIO-
CEPEIKOBAHO TIATBEPIKYETHCS TaKHM
MIPUKIIAJIOM.

Tak, y ITAT «APXK» 3acHoBHHKa-
MU € [lyOniyHe aKI[iOHEpHE TOBAPUCTBO
«JlepxaBuuii omamHUil O0aHK YKpaiHI»
(sixe mae 70.8571 BifICOTKIB akIiiii cTaTyT-
HOTO Kamitany ToBapuctsa) Ta [lyOmiune
aKIioHepHE TOBapHCTBO «JlepxaBHuI
EKCIIOPTHO-IMIIOPTHUI OaHK YKpaiHuy,
[TyOmiuHe akmioHepHEe TOBAPUCTBO aAKITiO0-
HepHHUll OaHK «YKprazoank», [lyomidune
aKI[iIOHEpHE TOBAPUCTBO «AKIIIOHEPHUIA
KoMepIIiitanl 6aHk “KuiB”» (KoXKHE Bij-
moBigHO 1O 9.7142 BIiACOTKIB aKIliif)
[14]. Emitent [TAT «APXKK», kpim Toro,
€ yYacHUKOM OaHKIBCHKOI TpymH, sKa
npencraBieHa AT «Omanbank» Sk Ma-
TEPUHCHKHM OaHKOM Ta EMITEHTOM SIK
JI04ipHBOIO (DIHAHCOBOIO YCTaHOBOIO. Bo-
noxinas caMme 6ankamu B [TAT «APXKK»
YacTKaMH CTAaTyTHOTO KarmiTaiy, sKi Mme-
KYIOTh 3 KPUTEPISIMH TIOB’S3aHOCTI 0Ci0
abo0 MiITBEPKYIOTh TaKy IOB’S3aHICTb,
(hakTUYHO CBITYUTH TPO TMOIIYK OaH-

KaM{ FOPUIUYHOTO IIISXY BUPIMICHHS
npoOieMH  KOHTPOJILOBAHOTO  BHITYCKY
IMMOTEYHUX OOJIraIii Ta OJHOYACHOIO
00X0Ily BCTAHOBIICHUX 3aKOHOIABCTBOM
oOMmexeHb. KilbKicHI 0OMEKEHHSI 100
[IOB’s13aHOCTI 0Ci0 BCTAHOBJIEHI B CTAT-
ix 9, 15 3akony Ykpainu «IIpo inoreu-
Hi oOmirarii», 1. 11 JlineH31iHHUX yMOB
Ne235, BiAMOBIAHO 10 AKUX yIPABUTEINb,
eMITEHT Ta aymuTop (ayauTopchka dipma)
HE MOXXYTh OyTH TIOB’SI3aHUMHU 0CO0aMHU.
VYrpaBurenb HE MOXKe OyTH TIOB’S3aHOIO
0C0000 3 00CIYTOBYIOUOK YCTaHOBOIO.
Pa3om i3 TM, YCYHYTH PU3HKH, 110 BUHH-
KaloTh TIPY OB’ I3aHOCTI HA3BaHUX ydac-
HUKIB y BIZHOCHHAX 3 00ITY iMOTEYHHUX
oOmirariii, MOXyTb JONATKOBI TapaHTii
BJIacCHUKaM oOiraiii. CXoKHil MexaHi3M
Ha JUCIIO3UTHBHOMY DPiBHI PEryaIOBaHHS
nependadeHuii y m. 14 4. 1 ct. 5 Ha mija-
CTaBi JIOTOBOPY TPO 30EpeKCHHS peatb-
HOI BapTOCTi, 4. 2 cT. 6 3akoHy YKpaiHu
«Ipo imoreuni oO6dmirarii», BiIMOBIIHO
JI0 HOPM SIKMX IHTEPECH BIJIACHUKIB iIO-
TEYHUX OOJIraiii MOXyTh 3a0e31euyBa-
THCS HAJAaHHSAM M rapaHTii 100 BUKO-
HaHHS TPOIIOBHUX 3000B’s3aHb EMITCHTA,
y TOMY 4HCHI TpeTix ocib, abo CTBOpeH-
HSl JUIA I1i€1 METH CHEIiaIbHOTO pe3epB-
HOrO uu crpaxoBoro (oumy. Kpim Toro,
CBIJTUCHHSIM TOCTYIIOBOTO ITOCIIA0JICHHS
00MEXEHb 3aKOHOIABIIEM € BHKIIIOUCH-
HS OOMEXKEHb 3 IOB’S3aHOCTI OCI0 MIiX
eMITeHTOM Ta OOCITyrOBYIOUOIO YCTaHO-
BOI0 3akoHOM Ykpainu «lIpo BHeceHHs
3MiH JIO JICSIKHX 3aKOHIB YKpaiHH II0/I0
imoreunux ooOmranii» Ne3265-VI Bin
21.04.2011 p. [12; 2011, Ne 39, ct. 1580].

OcTaHHIM THUTaHHSAM € Y3TOJDKCHHS
3/IiICHEHHS JIeP)KaBHOTO HArjsiay 3a 00i-
rOM IIMOTeYHUX 00JIiTralliii Ta 3a rOCHoap-
CBHKOIO IIsUTbHICTIO, IIOB’SI3aHOO 3 BIJIIO-
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BimHUME BimHOocuHamu. [ligmyskT 83 1. 3
[Tomoxxennst mpo HarioHansHy KOMicito,
0 3MAIiCHIOE JIep)KaBHE pETyIIOBaH-
HA y chepl puHKIB (DiHAHCOBHX IOCIYT,
3aTBep/keHoro  Ykaszom  IIpesujeHrta
Ykpaiam Ne1070/2011 Bixg 23 nucromnama
2011 p., mo moBHOBakeHh Hamkomdin-
[TOCITYT BiJIHOCUTH BCTAHOBJICHHS TOPSII-
Ky BeJIEHHS 00JIIKY iITOTE€YHOTO TOKPUTTS
Ta omepariii 3 HUM. SIK TTOBHOBa)KCHHSI
HKII®P 1. 30! u. 2 ct. 7 3akony Ykpa-
iam «[Ipo nepxkaBHE peryNfOBaHHS PUHKY
[IHHKUX TarepiB B YKpaiHi» mepemxdadae
y MeXaxX, BU3BHAYEHUX 3aKOHOM Y KpaiHU
«IIpo imoreuni oOirarii», BCTAHOBJICH-
HS BUMOT IIOJIO 3AIMCHEHHS MisIBHOCTI
3 YIIpaBIliHHS IMOTEYHUM MOKPHUTTAM. Ha
HaIll TIOTJISAT, Y 3B’SI3KY 31 CIIPSIMOBaHiC-
TIO ITOTEYHOTO pediHaHCyBaHHS caMe Ha
3aCTOCYBaHHS BU3HAUYEHOTO (hiHAHCOBOTO
IHCTpYMEHTYy — imoTeuHoi oOuirarii, mo-
BHOBQ)XEHHS II[OJI0 PETYJIIOBAaHHS BUITYC-
Ky Ta 00iry IIiX I[iHHHX TarepiB MOBUHHI
KOHCOJIiTyBaTUCS B OJTHOMY JIePKaBHOMY
oprani — HKLIIT®OP.

BucnoBkn. /I iHBeCTOpiB imoTed-
Hi oOmiranii € mpuBabIMBUMH Y 3B’SI3KY
3 HAasBHICTIO BHW3HAYEHHX 3aKOHONAB-
CTBOM YMOB IyOJIIYHOTO BHITYCKY, 3a0€3-
ITeYCHHSIM 3000B’s13aHb 1 BapTOCTI iITo-
TEYHUM TIOKPHUTTSAM, HEBKIIIOYCHHSM JI0
TKBIAIIITHOT MacH eMiTeHTa IMOTEYHUX

oOmirariii Ta ynpaBuTens iMOTEYHUM TI0-
KPUTTAM aKTHBiB, BHECEHUX JI0 CKJIaIy
IITOTEYHOTO TTOKPHUTTS IMOTEYHHX OOITi-
rarii.

YCTaHOBNEHHS 3HAYHUX BHUMOT JUJIS
eMITeHTa Ta YIpaBUTENs IMOTEYHUM TI0-
KPUTTAM 10 TIATOCIIPOMOYKHOCTI Ta po3-
Mipax aKTHBiB, IIIOJIO JIIIEH31HHUX YMOB,
MPU3BOAATH 10 3aWHATTS TIPOBITHOTO
MICIIl Ha PUHKY MIO/I0 BHITYCKY iMOTed-
HUX OOIiramiif 6aHKaMu Ta OB’ I3aHUMHU
3 HAMH (IHAHCOBUMH YCTaHOBaMHU.
VY 3B’S3Ky 3 UMM Ui YCYHEHHs 3J10-
BXXHBaHb 3 OOKy OaHKIB JOPEYHO HE TIO-
CHITIOBaTH OOMEKEHHS B 3MIHCHEHHI [ii-
SITFHOCTI 3 BUMYCKY ITOTEYHHX OOMirarii
Ta YMpaBIiHHSA IMOTEYHUM TIOKPUTTSAM,
a BBECTH 000B’s3KOBI1 JTOAATKOBI TapaHTii
JUTSL iHBECTOPIB 3 OOKy TpeTix ocib 3a Ha-
SIBHOCTI TIOB’s13aHUX OaHKIB Ta (hiHAHCO-
BUX YCTaHOB.

HeoOxigHO mpHu MpaBOBOMY pPETYITO-
BaHHI HaJlaHHS (iHAHCOBUX IOCIYT IIiJ
Yyac BHITYCKY Ta MPOAAXKY IMOTEYHUX 00-
miranid, (opMyBaHHSA IMOTEYHOTO TIO-
KPUTTA, YKJIaJaHHS JIOTOBOPY yIIpaB-
JIHHS BBECTH CTaHAApPTHU3AIIO Ha PiBHI
HopMaTuBHUX akTiB HKIITIDP.

[lomambmioro gociipkeHAS MOTPeOdy-
I0Th Y3TO/DKEHHS Ta TpaBoBa Kiacudi-
Kallis BCIX BHIIIB IMOTeYHOTO pediHaHCy-
BaHHS Ta IMOTEYHOTO KPEAUTYBAHHS.
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I'nubxko C. IIpaBoBoe peryinpoBanue onepamnuii 0aHKOB ¢ HNOTEYHLIMH 00JIMTAUSIMH

Crarbsl TIOCBSIIIIEHA ONPENCIICHUI0 OCOOEHHOCTEH MPAaBOBOTO PETYINPOBAHMS JEATEIb-
HOCTH OaHKOB IO YMPABICHUIO MIIOTEYHBIM MOKPBITHEM, NPEJOCTABICHUIO OaHKAaMH APYTUX
(DPMHAHCOBBIX YCIYT, CBSI3aHHBIX C BBITYCKOM M OOOPOTOM MITOTEYHBIX OONHMranuii. BbIBoIbI
B CTarbe MPeJyCMaTPUBAIOT IIYTH COBEPLICHCTBOBAHUS IIPABOBOTO PETYIUPOBAaHHS 000pOTa
UIOTEYHBIX OOJUranyii ¥ 3alUThl HHTEPECOB HHBECTOPOB.

Knrouegvie cnosa: 6aHK, GaHKOBCKHE OMEPALUH, UMOTEUHOE MOKPBITHE, MIIOTEYHBIE 00-
JIUTalyu.

Glibko S. Legal regulation of banks operations with a mortgage bonds

In modern crisis conditions of financial and investment services markets in Ukraine, for
detection of problems in circulation mortgage bonds it is necessary to analyse individual
questions of legal regulation of economic activities in financial institutions, including the
banks, connected with release and the reference of these securities.
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Scientists of different branches of science and law mark value of mortgage bonds among
tools of stock and investment markets. In economic science these questions were investigated
by N. S. Krychok, A. S. Kirizleeva and others. In legal researches connected with the questions
exposed in this article were engaged regarding development of stock market and its tools by
A. O. Prystupko, I. L. Nurzad, N. M. Kvit, as to mortgage lending by V. G. Pershyn, as to
studying of economic legal regulation of mortgage relations and investment by N. V. Revyuk
and others scientists.

The cited data by National Securities and Stock Market Commission of Ukraine also shows
low activity on release and the reference of mortgage bonds and the activity connected with
it in Ukraine and simultaneously a considerable role of banks in circulation these securities.

Proceeding from the definitions provided in the legislation and the maintenance of
operations, on the economic essence management of a mortgage covering and activity of the
emitter is financial intermediary which provides due service of creditors (owners of bonds)
and payment of incomes by it from the borrowed money. But outside of legal definition of
such activity remain the obliged subject in such extra mortgage relations, which the emitter of
mortgage bonds is, and interests of mortgage bonds owners which are the most vulnerable in
these relations.

Licence requirements confirm the greatest suitability of banks in comparison with other
financial institutions for activity both on release of mortgage bonds, and on management of a
mortgage covering.

Establishment of considerable requirements to the emitter and the manager of a mortgage
covering on solvency and the amount of assets, concerning licence conditions, lead to
employment of a leading place in the market concerning release of mortgage bonds by banks
and the financial institutions connected with them. In this connection, for elimination of abuses
from banks pertinently not to strengthen restriction in activity on release of mortgage bonds and
management of a mortgage covering, and to enter obligatory additional guarantees for investors
with a side of third persons in the presence of the connected banks and financial institutions.
It is necessary at legal regulation assignment of financial services during release and sale of
mortgage bonds, formation of a mortgage covering, in conclusion of the management contract
to enter standardization at level of National Securities and Stock Market Commission statutory
acts.

Keywords: bank, bank operations, mortgage covering, mortgage bonds.
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- [IMTAHHA KPUMIHAABHO-TTPABOBHMX HAYK -

B. TALIIA
pexmop Hayionaronozo opuguurozo
ynisepcumemy imeri Apocrasa Myapozo,

JOKMOp 10pUJUHHUX HAYK, npodecop,

axagemixk HAH Yxpainu ma HAIlpH Yxpainu

B. TIOTIOT'TH
npoecop Kageapu kpumirarorozo npasa Ne 1
Hauionanvrozo opuguurozo ynisepcumemy imeri

Apocaasa Myapozo, kanguzam 0pUFUUHUX HAYK

10.TPOJELUBKHHU
JZoueHm Kapepu KpuMiHaroHozo npasa Ne 1
Hauionanvrozo opuguurozo ynisepcumemy imeri

HPOC/I(IB(I My,deZO, Kanjguzgam mopujguvHuUx HayKk

A. BAUJA
JoueHm Kageapu KpuminaavHozo npasa Ne 1

HauionanvHozo opuguurozo ynisepcumemy imeri

Apocaasa Myapozo, kanguzam opuguuHux Hayx

VK 343.21: 342.924(477)

JAuckycitini nUTaHHA BCTAHOBAEHHS
BIZINOBIZIAABHOCTI 32 MPOCTYIIOK

Po3risiiaroTeest MUTaHHS OOTPYHTYBAHHS JOUIIBHOCTI BIIPOBAKEHHS IIPOCTYIIKY, 8 TAKOX
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TAUIH B., TIOTIOTH B., FPOJAELILKUH 10., BAHJA A. [ucxycifini nuranms...

OcTaHHIM YacoM MpPaBO3HABII IITy-
KalOTh HaAHOLIbII ONTHUMAaJbHI XU
BIIPOBAJKEHHS JI0 3aKOHOJABCTBA YKpa-
{HM HOPM TIPO BiAMOBIAATBHICTH 3a MPO-
CTYTIOK, IO OOYyMOBJICHO NPUUHATTIM
Konmnentiii peopmyBaHHS KpUMiHATHHOL
focTuIlii, 3arBepikeHoi Ykasom Ilpe-
suneHTa Ykpainu Big 8 kBiTHs 2008 p.
Ne311/2008. e onHi€ero Takor CripoOor0
€ mpoekT 3akoHy Ykpainm Ne4712 Bin
16 kBiTHS 2014 p. «IIpo BHEceHHS 3MiH
JI0 JEeSTKUX 3aKOHOAABUMX aKTiB YKpaiHH
o0 peanmizanii monoxkedb KpumiHaib-
HOTO TIPOIECYaTBHOTO KOJIEKCY YKpaiHI»
(mani — 3akoHompoekr). Llelt mokymeHT €
JIOCTYIIHUM JUJIsl O3HAMOMJICHHSI HE TiJIb-
ku Ha o(iniiHoMy BeO-miopTaini Bepxos-
HOi Pamm Vipainm [1], a #f y 9oTHpHOX
HoMepax «HOpuanmyHoro BicHHWKa YKpai-
HW» [2]. He3Baxkaroun Ha Takui 0coOiu-
BHU X1 MO0 JOBEACHHS HOT0 3MiCTy
JI0 IUPOKOI IOPUIUYHOT TPOMAJCHKOCTI,
10 CyTi BiH € YEpProBHM 1, Ha HAII IIO-
IJIS1/1, TaJIeKO He HaWKpaliuM BapiaHTOM
pO3B’si3aHHS TPOOJIEMH BCTAHOBJICHHS
BIJIMOBITaJIbHOCTI 33 IPOCTYIIOK.

[luM 3aKOHOMPOEKTOM TMPOTIOHYETh-
cs BHecTH j0 3aranbHoi Ta OcoOauBOI
JacTUH YUHHOTO KpHMiHAITEHOTO KOJMEK-
cy Ykpaiau (mani — KK Ykpaian) HE3KY
3MiH, sKi BUKIaneHi Ha 160 cTropiHKax.
30Kkpema, IPONIOHYETHCST BUKJIACTU B HO-
Bil pepakiii cr. 1 «3aBmanus Kpuwmi-
HaJIbHOT'O KOJIEKCY YKpaiHW»; BKIIOYUTH
crarti 2!-28, saxi mepem06avarOTh MPUHIIH-
A KPUMIHAJTHLHOTO TIPaBa; BUKIIOYUTH
ITOJIOKEHHS CT. 3 CTOCOBHO XapaKTepHC-
tukn KK VYkpainu sik equHoro mxepena
KPUMIHQJIILHOTO TpaBa Ta PO 3a00pPOHY
3aCTOCYBaHHS 3aKOHY IMPO KPUMiHAJIBbHY
BIJIITOBI1JAJILHICT 3@ aHAJIOTIEI0; 3aMIHH-
TH TIOHATTS <«3JIOYMHHICTHY» Ha «KPHUMi-

HaJIbHA TIPOTHIIPABHICTHY»; 3aIpPOBAIUTH
KaTeropito «KpUMiHaJIbHE MPaBOIOPY-
HICHHS», sKa BKJIoyana 0 1o cebe nBa
PI3HOBUAM TaKOTO MPaBOMOPYIICHHS:
a) 371049WH 1 6) TPOCTYTIOK, TOIIO.

Sk BUIHO, BKa3aHi MPOTO3UIIii CTOCY-
I0ThCS (DyH/TaMEHTAIbHUX 3acajl KpuMi-
HanpHOTO mpasa. 3Minu 10 KK Ykpainn
TAKOTO PiBHS, SIKI KOHLIENTYaIbHO BiIpi3-
HSIIOTBCS BiJl ICHYIOUOi CHCTEMH KPHMi-
HAJILHO-TIPABOBUX HOPM, Ha HAIIl TIOTJISII,
MIOBHHHI FOTYBaTUCh Ta 0OrOBOPIOBATHCH
133aITy4eHHsM (axiBIliB-HAyKOBIIIB, TPaK-
TUYHUX TNPaliBHUKIB Ta BCi€l 1opuany-
HOi TpomajceKocTi YKpainu. Tinbku Ha-
BEJICHHS KOHIENTYaJbHUX 3acajl TaKUX
3MiH, TPYHTOBHA, TOKJIaJHA apryMeHTa-
i iX JOMITBHOCTI, IMUPOKE 0OTOBOPEH-
HSl 3alpOIIOHOBAHWX HOBeN (axiBIsIMU
HayKd Ta MPaKTHKH 3JaTHI COPMYIIO-
BaTH MIACTaBU JUIS BIIEBHEHOCTI, [0 IIO-
MiOHI HOBAIlli € KOPUCHUMHU Ta HEOOXIiI-
HAMHA. [lOCTIMIHICTS ¥ TaKWX BHUMAIKaX
€, MBU/IIIE, PYHHIBHUM (DaKTOpPOM, aHIK
YMOBOIO IOOYZI0BH €(heKTUBHOT ITPABOBOT
CUCTEMH.

OHUM 13 IPUHIUITIB PO3BUTKY KPUMi-
HAJILHOTO 3aKOHOJIABCTBA € HOT0 HACTYII-
HICTb, BIAIOBITHO JO SKOI BCi KOPHCHI,
JIOCTaTHHO €(PEKTHBHI Ta BUBIpEHI YacoM
NpaBoOBl HOPMH TOBUHHI 3aJIMIIATHCS
B KK Ykpainu. Pizki, kapaunamnbHi, 4acom
HEOOIPYHTOBaHI 3MIHU B 3aKOHOJABCTBI
3MIaTHI TIOCTaBUTH TIEpE] PaBO3acTOCY-
BaueM HaJICKJIa/IHI, a 1HOMI ¥ He3po3yMi-
Ji Ta HE3JO0JaHHI 3aBAaHHS, HACIIIKOM
YOro MOXKE CTaTH CyNepewsiuBa MpPaKTH-
ka 3actocyBaHHd KK VYkpainu. Benuxa
KUIBKICTh HE JIO KIHISl BUBIPEHHX, 1HOII
BiJIBEpTO MTOMIJIKOBUX Ta HEOOTPyHTOBA-
HUX PIIIeHb MO0 KPUMIHAIBHOI BifIO-
BiJTAJIBHOCTI MOXeE ITiJIipBaTH Bipy JrONei
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IMUTAHHA KPUMIHAABHO-TIPABOBHUX HAYK

Y CIpaBeNIUBICTh MIPABOCYAS Ta IOXHT-
HYTH TIOBary 0 KPUMiHAIIbHO-TTPABOBUX
3a00pOH.

VYkpaiHa 3apa3 nepekuBa€, HareBHO,
HaWCKJIAMHIII Yach 3a BeCh mepiom ii
He3anexkHoCTI. [lopymena cTabiTBHICTD
y TONITUYHIA, eKOHOMIYHIH Ta COIliaslb-
Hill cdepax. 3a Takux yMOB 3arpoBa-
JOKCHHSI HEBUBA)KCHUX, MPHHIIUIIOBHX,
koHuentyaipbaux 3MmiH g0 KK VYkpainu
MOJKE TIPU3BECTH JI0 BTPATH CTA0LIBHOCTI
1y cdhepi KpuMiHATBHO-TIPABOBOTO PETy-
JIIOBaHHSI.

BBakaemo, 1110 BKa3aHHUI 3aKOHOIPO-
€KT MICTUTh PU3HKH HETaTUBHHUX HACJI]I-
KiB, IIPO SIKi TOBOPHJIOCS BUILE, 3 TaKUX
MipKyBaHb.

1. Takoro pomy YHCIIEHHI 3MiHH 0
KK VYkpainu (1o cyti — npomno3uuisi mpo
cTBOpeHHsI HoBoro Kopekcy) MOXyTh
po30aiaHCyBaTH CHCTEMY KpUMiHaJIbHO-
MPaBOBHUX HOpM. SIKIIO JiHCHO € moTpeda
y TakuX (QyHIaMEHTAJIBHHUX 3MiHaX, TO il
HEoOXiTHO peasi3oByBaTH IIISXOM ITiji-
rotoBku HOBOI pepakilii KK Ykpainu abo
po3po0Oku i npuiinsaTTs HoBoro KK Ykpa-
iau. [Ipu npoMy mepir 3a Bce HEOOX1THO
po3poOUTH (CTBOPUTH) KOHICNTYaJbHI
3acaau KPUMIHAJIBHOTO TpaBa, Ha SKHAX
OydyTh TPYHTYBAaTHUCS BCl IIOJIOKEHHS
HoBoro Kopekcy, perenbHO iX BHUBUUTH
Ta OOTOBOPUTH cepell IOPUAMYHOI T'po-
MajcekocTi. Haragaemo, mo npoekt KK
VYikpaiau 2001 p. po3poOIsIBCS TIPOTATOM
OinpIe HiX 8 poKiB, Oy BpaxoBaHi YuC-
JICHH] TIPOTIO3MIIii, eKCIIEPTHI BHCHOBKH
Ta PEKOMEHJAIll SK BITYU3HSHUX, TaK
1 3apyOiKHUX (haxiBIiB.

2. OCHOBHOIO iJICEI0 I[LOTO MPOCKTY €
BHECEHHS 3MIH J0 JESKUX 3aKOHOIABINX
akTiB YKpaiHM MIOA0 peai3allii Iojo-
eHb KpUMiHAIBHOTO MPOIECyaaIbHOTO

kogekcy Ykpainu 2012 p. (mami — KIIK
Ykpainu). 3aKOHOMIPOEKT 3asBICHO SIK Ta-
KWW, IO TOBHHEH «JIErali3yBaTu, BBEC-
T» nosioxkeHHs1 HoBoro KIIK Vkpainu o
KPHMIHQJIBHOTO 3aKOHONABCTBA. MjieTh-
cs1, 30Kkpema, mpo te, mo B KIIK Vkpai-
HU 3’ SIBUJIMCH HOBI MOHSATTS, SIKi BiICYTHI
B KK Vkpainu, mo i cnoHykae 10 BHe-
CEHHSI BIAIMOBIIHUX 3MIiH J0 OCTaHHBLOIO.
VYTiM cama OCTaHOBKA TaKOIO 3aBJAaHHS
€ CyIepewInBo0 1 HaBiTh xuOHOTO. [[in-
KOM 3aKOHOMIPHO MOCTA€ MUTaHHS: YOMY
npunucu KIIK VYkpainu, To0TO 3aKoHYy,
SKHW BHPINIY€E CYTO MPOUEIYpHI TTHTaH-
HSI IIIOJI0 3aCTOCYBaHHS HOPM Marepiaib-
HOTO TIpaBa, HaOyBarOTh IMPIOPHUTETHOTO
3HAUEHHsS y PO3B’SI3aHHI KPUMIHAJIBHO-
NpaBoOBHX MpobneM? AKe HE BUKIH-
Ka€ CyMHIBY, IO MEPBHHHUMH y IBOMY
TUlaHl TOBMHHI OYTH BCE-TaKd HOPMHU
KpUMIHAJIBHOTO (MarepiaabHOTO) 3aKo-
HozmaBcTBa. Hikomu HOpMM mpouecyaib-
HOTO TpaBa HE MOXYTh OOIPYHTOBYBaTH
HEOOX1THICTh TPUIHATTS HOPM Marepi-
aJIbHOTO MpaBa, 00 BOHU € JiuIiie (HOPMOIO
ix peamizailii B 00 €KTUBHIN IIACHOCTI i
3 1Ii€i TOYKH 30py HE MOXKYThb MaTH TIpio-
PUTETHOTO 3HAYCHHS.

3. SIk onHE 3 OCHOBHHX 3aBJaHb PO3-
POOHHMKH 3aKOHOTIPOEKTY CTaBUJIM BHE-
CEHHS HM3KH 3MiH Ta JOINOBHEHb 0
yuHHOro KK Vkpainu crocoBHO 3ampo-
Ba/DKCHHS KaTeropii mMpocTynKy (KpuMi-
HAJIBHOTO IPOCTYIKY), SIKHI TEKCTyajb-
Ho Bke 3akpimuenuid y KIIK VYkpainm.
ABTOpHU PO3IIISIYBAHOTO 3aKOHOMPOCKTY
(bOpMYITIOIOTH CBOT MPONO3HIIiT, BiJIITOB-
XYIOUHUCH BiJl i/1e1 «BBEICHHS, BTIJICHHS
kateropii mpoctynky 1o KK Ykpainn. Ta-
KU I1IX1/1, Ha HaIl IOV, € aOCOIFOTHO
HENPUHHATHUM JJISl BITUYM3HSHOIO 3a-
KOHOZABCTBA MPO KPUMiHAIBHY BiAMOBi-
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JABHICTB, 00 y pa3i Horo 3ampoBaKeH-
Hs1 3’ SIBJISIETHCS 110 CYTi HE SIKach HOBa (He
OB’ sI3aHa 3 KPUMIHAJIBHOIO BiAMOBIAIIb-
HICTIO) KaTeropis JisiHb, a [Ie OHa KaTe-
ropisi 3JIOYMHIB — TIOPSJ 31 3J0YMHAMH
HEBEITNKOI, CePENHbOI TSHKKOCTI, TSKKH-
Mu i ocobmmBo TsokkuMu B KK Ykpainu
BHHUKHE III¢ 1 TaK 3BaHUI KPUMIHAIBEHUI
MIPOCTYIOK.

HagiTh SKIIO0 TPUIYCTHTH, IO TIOJO-
xerHs KK Ykpainn marote OyTH «mpu-
crocoBani» 1o npunmcie KIIK Ykpainnm,
TO 1 B IIbOMY BHIIAJIKy BBEJCHHS Kare-
ropii MpOCTYIKy J0 3aKOHY PO KpUMi-
HaJNbHY BiANOBiAaJbHICTH (Hali — KpH-
MiHaJIbHUN 3aKOH) € HEOOTPYHTOBAHUM
HaBiTh 13 (hOpMaNbHOI TOYKH 30Dy, 00
y KIIK Vkpaian HEmMae mpsMoi BKa3iBKH
(BUMoOTrH, pekoMeHarii) mpo HeoOXis-
HICTh 3alPOBAPKCHHS TaKOTO MisSTHHS, SIK
KpUMiHaNbHUE mpocTyrnok came a0 KK
VYkpainu. HaBmaku, y . 7 4. 1 c1. 3 KIIK
Ykpaiau npsMo BKa3yeThCS Ha HEOOXin-
HICTB ICHYBaHHS OKpeMo20 3aKoHy YKpa-
inu npo KpuminanbHi npocmynku [3].
IHaknie kaxky4u, HaBiTh SIKIIO CIPUHHSATH
MO3UIIi10, 3riHO 3 sikoro mpurnucu KITK
VYKpaiHu «3000B’A3yI0TH» 3aKOHOIABIIS
BHOcHTH BiamoBigai 3Mian 10 KK VYkpa-
{HM, TO B YaCTHUHI BCTAHOBIICHHS BiJIIO-
BiJAJILHOCTI 3@ NMPOCTYIIKU 1€ [TOBHHHO
OyTH peasi3oBaHO HE Yepe3 PO3LIMPEHHS
pamMoK (MeX) KpUMiHai3allil, a MUIsIXoM
MPUHHATTS  OKpPEeMOro (camMoCTiHHOTO)
HOPMaTHBHO-TIPABOBOTO aKTa.

Kpim Toro, y pi3zamx Hopmax KIIK
VYkpainu icHye BKa3iBKa Ha 3JIOYHMHH He-
BEJIMKOI Ta CePEeIIHBOT TSHKKOCTI, TSKKI Ta
0COOJIHMBO TSKKI 3TI0YMHU (JIUB., 30KpeMa,
q.5cr 182,9.2¢T. 219, 4. 1 c1. 497 KIIK
VYkpaian). Lle o3Hagae, o 3ampoBamKeH-
HSI KPUMIHAIBHOTO TIPOCTYIIKY 3 TTO3UITii

KIIK VYkpainu He NMOBHMHHO 3pyHHYBaTH
icaytouy cucremy KK VYkpainu i momin
(kmacu(ikailio) BCIX 3JI0YMHHUX JIiSIHb
HA 3JI0YMHU HEBEIIMKOI, CEPEIHBOT TSK-
KOCTI, TSDKKI Ta 0COONMHMBO TsDKKi (CT. 12
KK VYkpainu). Buxonsau 3 Toro, mo came
3a paxyHOK 3aKpIiIUICHUX Y 3aKOHI YOTH-
pPHOX KaTeropiil 3J0YMHIB OXOIUTIOETHCS
BCE KOJIO 3JIOYMHHUX IiSTHb, KPUMiHAIb-
HUM TIPOCTYIIKaM TIPOCTO HEMa€e MiCIsd
B KK Vkpainu.

Bxmouenna no KK VYkpainm Husku
HOBHX JIisTHb, HA3BAaHUX KPUMIHAILHUMU
MPOCTYNKAMHU, CYNEPEYUTh CaMidl KOH-
eIl KpUMIHAJIBHOI BilMTOBITATBHOCTI,
HO OyTH BYHMHEHHS OCOOOK CYCHIIBHO
HeOE3NEYHOTro ITHHS, IKE MICTUTH CKJIa]l
3nmounHy, nependoauenoro KK VYkpainu
(4. 1 ct. 2 KK VYkpainn). Buxianene mnos-
HICTIO TIPOITHOPOBAHO aBTOPAMH 3aKOHO-
MIPOEKTY.

4. Criuparo4nch Ha BUKJIAJIEHE, CIIiJ
MOrOOUTHCA 1 3 no3uuicio [0JI0BHOIO
HayKOBO-CKCIIEPTHOTO YIIPaBIiHHS (Jasi —
I'HEY) crocoBHO TOTO, 1110 3a11pOBaKEH-
HS TIOHATTS «KpUMiHAJIbHE TPaBOTIOPY-
IIICHHS» 1 TIOB’SI3aHUMN 13 IIMM MO CyC-
MiJIBHO HEOE3MEeYHHX JisHh Ha Kareropii
3JI0YMHIB Ta KPUMIHAJBHUX MPOCTYIKIiB
€ JIOCUTHb TPYIOMICTKHUM MPOLIECOM, JUIs
SIKOTO 30BCIM He00Cmamub0o GopmaibHO-
20 nepeuMeHyB8aAHHA NOHAMMSA «3N0YUHY
Ha4 «KPUMIHAbHE NPABONOPYULEHHSLY,
MIEPEHECEHHS MEHIII TSHKKUX 3JI0YHHIB JI0
okpemoi Kuuru 2 Oco6nuBoi yactunu KK
VYkpainn («KpuminanbHi pocTynKkmy») 31
BCTAHOBIIEHHSIM 324 HUX BIJINOBIAHUX BH-
IIiB TIOKapaHsb [4]. @aKkTUIHO IIe PIIICHHS
MPHU3BOAUTH JIO TOTO, MO TaKi MPOCTYII-
KH, BUXOJISTYH 3 BHJTY Ta PO3MIPY CaHKI[IH
3a X BUMHEHHS, € HE YUM IHIIHM, SIK IS
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OITHUM 13 PI3HOBHUIIB 37T0YNHIB HEBEITHUKOL
TSOKKOCTI. 1le TIOSICHIOETBCSI TaKOXK THM,
IO KPUTEPIEM PO3MEKYBaHHS 3JI0YHMHIB
HEBEJUKOT TSDKKOCTI M KpUMiHAJIBHUX
MIPOCTYTIKIB 1O CyTi BUCTYyTA€ JIAIIE Pi3-
HALA Y Po3Mipi mTpadHAX CTABOK 3a IIi
JSHHS.

HeoOxinHo 3BepHYyTH yBary i Ha Te,
IO BiANOBIAHO 70 M. 15 3aKOHONPOEKTY,
IO PO3MISIAETHCS, 3MICT TOHSTH «KPH-
MiHaJIbHE MPABOMOPYIICHHS, «3JI0YNHY
1 «KpUMiHATBHUN TIPOCTYTIOK» € TI0 CYTI
a0COJIIOTHO 1A€HTHYHUM, 00 BCl Il JisH-
HSl BU3HAYAIOTHCS B IPOEKTI SIK CYCHIIBHO
HeOe3neyHi, BUHHI 1 BUMHEHI nepeadaye-
nuM y KK VYkpainu cy6’extom. L{omnpas-
Jla, y TOMY X II. 15 3ampormoHoBaHo y 4. 3
cT. 11 KK VYkpainu BcTaHOBUTH, 110 KPHU-
MiHaJbHUM TIPOCTYIKOM € IiSHHS, IO
«He micmumsv o3uaxu 3nouunyy. OmHAaK,
sika came O3Haka (UM O3HaKH) BiJpi3HSE
MPOCTYTIOK BiJl 37I0YMHY, € a0COIIOTHO He-
3pO3yMUTAM. MOXYTh 3alepeduTH, 10 Ha
BiIMiHY BiJ] 37I0YMHY KpUMiHAIBHUHN ITPO-
CTYIIOK, Ha YMKY aBTOPIB 3aKOHOIIPOECK-
Ty, HE TATHE 3a co00r0 cyauMmicTb. [Ipote
HaBPSIJ] UM BIJICYTHICTH CYTUMOCTI MOXKHA
BIIHECTH 70 O3HAK JisTHHS, OCKUIBKH CY-
JTUMICTB (CTaH CYAMMOCTI) € FOPUIUTHIM
HACJIIJIKOM TIPUTSTHEHHSI 0COOHM 10 KpH-
MiHaJbHOI BignosinaipHOCTI. [lIBUAIIE
3a Bce, 1Ie O3HAaKa Ti€l MipW BIUTUBY, sKa
MPU3HAYAETHCS CY/IOM, a HE 03HAKa CaMo-
T0 JISTHHS.

5. Kareropiss «kpuMiHaJIBHUH TIPO-
CTYTIOK», SIK 1 BUJIUIEHHS KaTeropii «kpu-
MiHaJIbHE TMPaBONOPYILIEHHS», IOTpe-
Oye pereibHOI PO3POOKM CIIOUATKy Ha
KOHIIETITYyaJJbHO-TEOPETUIHOMY PpIiBHI |
TOMY HE MOJKE TIOJIATaTH Y MEXaHIdHOMY
nmonioBHeHHI yrHHOTO KK Vipainu moio-
KSHHSIMH, 5Ki 3aKkpituieHi y Hopomy KITK

Vkpainu. Lle oOymoBieHO mepur 3a Bce
TUM, 1[0 HOPMH NPOLECyaJbHOTO MpaBa
HE PO3KPHUBAIOTH Ta i HE MOXKYTh PO3KPH-
BaTHU NPABOBOI NPUPOIM TAKMX HOBUX I10-
HSTb, K «KpPHUMiHaJIbHE NPABOIOPYIICH-
HSD Ta «KPUMIHAIBHUN TPOCTYIIOKY.

6. Haii0inpm npuHIMIIOBOT KPUTHUKU
3aCIyroOBYIOTh CaMe Ti MPOIIO3UIlT aBTO-
piB 3aKOHOIIPOEKTY, fAKi, HAa HAIly TyM-
Ky, € Oy)Xe ITaJIeKUMH BiI TyMmaHizarii
KPUMIHAIIbHOI BiAIMOBiAaMBHOCTI (X04a,
31aBasiocs O, came Taka MeTa IOCTaBJIeHa
aBTOpPaMH TPOEKTY), 00 peamizalisi npu-
MHUCIB 3aKOHOIIPOEKTY, HABIIAKH, BUTBHO
Y1 HEBIUILHO, MPHU3BOAUTE JI0 PO3UUPEH-
HA Mmedc Kpuminanizayii. 1]ed BUCHOBOK
BUIUIMBAE caM CO0O0I0, OCKIIbKH 10 KHE-
riu 2 Oco6mmBoi wactuaun KK Ykpainn
3alPOMIOHOBAHO «IIEPEHECTH» HE TUIbKU
HU3KY [isiHb, SIKI BIAMOBIAHO 70 YUHHO-
ro KK Vkpainu € 3104uHaMi HEBEJIUKOL
TSOHKKOCTI, a W 3HAYHY KUIBKICTh a/IMiHi-
CTpaTHBHUX IpaBONOpYyIIeHb. MoxkHa
MOTOJIUTUCS 3 THUM, IO aMIHICTpATUBHI
MPaBOMOPYIICHHS, SIKi 3aKOHONPOEKTOM
«BIJIHECEHOY» JI0 KaTeropii KpUMiHAIBHUX
MIPOCTYIKIB, TIO CYyTI HE € MPOCTYIKAMH
y cdepi ynpaBIiHCHKOI MisITBHOCTI (Ha-
npuKiIan, ApiOHe XyJiraHcTBo, ApiOHa
Kpanikka tomo). Kpim toro, cmin ypa-
XOBYBAaTH, 10 NPU NPUTSITHEHHI 0 Bij-
MOB1TaJILHOCTI 32 TaKi MPaBOMOPYIIEHHS
mporeaypa, mo HuHI mependadena Ko-
JIeKcoM YKpalHH Tpo aaMiHICTpaTHBHI
npaBonopymenss (mam — KYnAll), ne
3a0e3reuye HaJC)KHUM YUHOM 3aXUCT
npaB, CBOOOJ Ta 3aKOHHHUX 1HTEPECIB
npaBonopymHUKiB. OnHaK BUKIaIEHE
30BCIM HE O3Hayae, 110 Takl JISTHHS II0-
BUHHI CTaTH DPI3HOBHJIOM caMe KpUMi-
HaJIbHUX MPaBONOPYIIEHb 1, SIK HACIIAOK:
oytu Brmoueni 1o KK Ykpainu, a orxe,
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TATHYTH 32 COOOI0 KPUMIiHAIBHY BiIO-
BiJIQIbHICTh; BHHECEHHS (IIOCTaHOBIJICH-
HSI) CYyAOM OOBHHYBAJIbHOIO BHUPOKY;
MPU3HAYCHHS MOKapaHHs (Hexail HaBiTbh
1 MEHIII CYyBOPOT'O 1 TAKOTO, IO HE TSATHE
3a CO0O0 CYTUMOCTI).

3HOBY X Takd IependadaeMo MOXK-
Bl 3ayBakeHHs. [IpubOiuyHMKM 3aKOHO-
MIPOEKTY MOXKYTh 3BEPHYTH YBary Ha Te,
IO 3aCTOCYBAHHS 3aXOJliB KPUMiHAJIBHOT
penpecii 10 oco0u, 110 BUNHIIIA TTPOCTY-
IIOK, HE I10B’s3aHE 3 BUHUKHECHHSM CTa-
Hy cynumocTi. OfHaK i B IbOMY BUIAAKY
MH TMOJUIAEMO TOUKY 30py MpPEACTaBHU-
kiB 'HEY, ski cTaBasATh IIJIKOM JIOTIYHE
MUTaHHS: KU CEHC MPUTITYBaTH 0CcO0y
3a BYMHEHHS MPOCTYTIKIB came JI0 KpUMi-
HaJILHOI BIANOBIZQJILHOCTI, KOJIU BHUJIH,
pO3MipH 1 HACHiAKU KPUMIHAIBHUX TIO-
KapaHb 3a Taki JisIHHA Maike HIYUM He
BIJIPI3HSIOTBCS  BiJl aJMIHICTPATUBHUX
CTSTHEHB, 110 nepeadadeni B KYnAII?

3maeThes, MO 1 caMi aBTOPH 3aKOHO-
MIPOCKTY BiUyBaIOTh ACAKY 3aHCIIOKOE-
HICTh 13 TIpuBOAY 1BOro i Tomy B Ilosic-
HIOBAJIBHIM 3aluCIli 70 3aKOHOMPOCKTY
BKa3yIOTh, 1110 OCKiuIbkH y Kuu3i 2 Ocob-
nmuBoi gactuan KK VYkpainu Oyme BcTa-
HOBJICHO KPUMIiHAIBHY BiIIOBITAIBHICTD
SIK 3@ HPOCTYNOK HE TiJIbKH 3a AiSHHS,
mo 3a yuHHUM KK VYkpainu BU3HatoThCS
37I0YMHAMH HEBEJMKOI TSDKKOCTI, a ¥ 3a
LIy HU3KY THX JIiSiHb, 10 € Ha ChOTOHI
aJIMiHICTPaTUBHUMH TIPABOINOPYIIIEHHS-
MH, CaM€ TOMY 3a IEpIlli IIPOIOHYEThCA
BCTQHOBHUTH OUTBII CYBOpi IOKapaHHS,
a 3a apyri MeHm cysopi [5]. Iinxin 3po-
3yMUINH, ajie sKe IIe Ma€ BiJHOIICHHS
JI0 TyMaHi3alii KpUMiHaJIbHOTO 3aKOHO-
JlaBCTBA, SKIIO I y mepuomy, i B Apyro-
My BHIAJKaX BCE OAHO OOBMHYBaJbHHUM
BHUPOKOM Cyny Oyae Hpu3HayaTucs KpH-

MiHaJbHE MTOKapaHHs 1 0co0a BU3HABATH-
METBCS 3aCY/DKEHOIO caMe 32 KpUMiHaJb-
He (a He sIKeCh 1HIIE) MPaBOTIOPYIICHHS?
Ha »xanb, BIANOBIAL HA 1€ 3alMTaHHS
B 3aKOHOIPOEKTI BiJICYTHS.

Kpim Toro, He MOxHa He OpaTH 110 yBa-
TH, II0 NepeBakHa OiIbIIICTh HACEICHHS
Hamoi KpaiHu, BUXOISM4YM i3 Oaratopiu-
HOT'O JKHTTEBOTO JOCBINY W TNPaKTHKH,
TPaAMIIii, 0 CKIIATHICS B 3aKOHOIaBCTBI
W peamisiX HAIIOTO XUTTA, CIPUHMAIOTh
(1 UwiTKOM CcHpaBeAMBO) KPUMiHAIBHY
BiJIMOBIAAJIbHICTh K HAHOLIBII CyBOpHIA
BUJI BIJIOBIIAILHOCTI W TOB’SA3YIOThH il
BUHUKHEHHS 31 BYMHEHHSM 3JI0YHHY,
1 TUIBKHU 3JIOYMHY. BTiM BHpIIICHHS TTH-
TaHHS IIOJI0 BiJMOBITAaTBHOCTI 3a TPO-
ctynok y mexax KK Vkpainn nemuny-
4e Mpu3Beje /10 TOoro, 11o: 1) BennyesHa
KUIBKICTh JIFOJICH (3a pe3ynbraTaMu pis-
HUX JTOCHIKEHB Bix 8 10 10 MiTBbHOHIB)
OyInyTh TPUTATHYTI HE 10 aaMiHIiCTpa-
THUBHOI UM SKOICh 1HINOT, & 10 KpUMiHAIb-
HOI BiAMOBIAIILHOCTI; 2) po3ciigyBaHHs
BYMHEHUX HUMH TPOCTYIKIB Oyje 37iii-
CHIOBATHCH Y MEKaX KPHMIHAILHOTO TIPO-
mecy; 3) BCi BHHHI 0COOM — YYaCHUKH
LOr0 Hpomuecy OyayTh BU3HABATUCS IIi-
J03pIOBaHMMHU/O0BUHYBaueHUMHU; 4) Ha
ixHIO agpecy OyAe HaAXOAWTH TOBiAOM-
JICHHSI TPO MiZ03py Y BYHMHEHHI KpH-
MIHAJIBHOTO TIPOCTYIKY; 5) CyHOBHUI
po3risan  (TIPOBADKCHHS) IIOAO0 TaKUX
MPOCTYIIKIB OyJe 3IiHCHIOBATUCH XO0Ya
W y CHpolIeHOMY MOpSKY, aje B Me-
JKaxX KPUMIHAJILHOTO CYJIOYMHCTBA; 6) cy 1l
OyJe BHUHOCHUTH CTOCOBHO TaKHX JisiHb
0OBHHYBAJIILHUN BUPOK; 7) BUHHHUHA Oye
BH3HABATHUCS 3aCYDKCHHUM 1 8) 0 HBOTO
OyIyTh 3aCTOCOBYBATHCh KPHMiHAIbHI
NoKapaHHs. CIUHUM BHHATKOM 13 BOT'O
HEBTIIIHOTO TIEpeNiKy CTaHe JUIIe Bij-

Bicnuk HarionansHoi akaznemii npaBoBux Hayk Yipainu Ne 2 (77) 2014

127



IMUTAHHA KPUMIHAABHO-TIPABOBHUX HAYK

cyTHICTh cyaumocTi. OmHak maHa ocoda
OyJIe cipuiiMaTUCs COIiaIbHUM OTOYEH-
HSIM SIK Taka, 110 OyJia MPUTATHYTa came
JI0 KPUMIHAJIBLHOT BIJIOBiIaIbHOCTI. 3a
0 came: KpUMIiHAILHUI MPOCTYIIOK YH
3II0YMH — 1€ HaBpsA 9u Oyne BBaKaTH-
Csl BOKIMBUM. binbIe Toro, y Takux 3a-
CyJDKEHHX HEMHHYyYe BHHUKHE 1 Maca
iHIMX Tpo0ieM, MoB’A3aHUX 13 peaiza-
Li€0 iX KOHCTUTYLIMHHUX TpaB i CBOOO/
(HampuKIaa, 13 TpaleBlalITyBaHHSM,
BHI37I0M 3a KOPIOH, IMPaBOM OOHWpaTH
i Oyt oOpaHuM, 3aiiMaTH NEBHI TOCAIN
TOIIIO).

7. Ha migTBep/pKeHHS BHIICBUKIIA-
JICHOTO TIOIIIEMOCS JIUILE Ha OAWH MpH-
KJIaJ1, SIKUH, Ha Hall OIS, € JOCTAaTHBO
mokazoBuM. Tak, y HOBiM pemakiii KK
VYkpaiHu 3ampoTNOHOBaHO TepeAdaunTH
BIJIMOBIIANIbHICTh 332 TaKWUH KPUMiHAIIb-
HUH MPOCTYIOK, SK MOPYIICHHS TPaBUI
0e3reKu JOPOKHBOTO pyxy (0e3 Haci-
kiB). Y 4. I cT. 551 mpoekty «HOBOTO» KK
VYkpainu BH3HA4YE€HO, [0 YMUCHE YH, Ha-
BiTb, HeOOepexxHe (?) MOPYIICHHS BOMIIEM
TPAaHCIIOPTHOTO 3aco0y MpaBuiI Oe3MeKu
JOPOKHBOTO PYXy, Y T. 4. 1 TaKke, sIK, Ha-
MPUKIIAJ, TEPEBHUILIEHHS BCTAHOBJICHUX
00Me)XeHb HIBHAKOCTI pyXy TPaHCIIOPT-
HUX 3aco0iB Oimbme HiK Ha 20 KM/TOf
(. 1) abo mopymIeHHs BUMOT JTOPOXKHIX
3HaKiB YM PO3MITKH MPOI3HOI YaCTHHU
noporu (1. 2), MaTuMe HacCIHiJKOM KpH-
MiHaJbHY BIIMOBIAAJIBHICTS 33 TaKUH
MPOCTYTIOK. MOXXHA TUTBKH YSIBUTH, SIKa
KITBKICTh HaceJeHHA Oyne 3acykeHa
Ha mizncrasi Hopm KK Vkpainm 3a Taki
MPOCTYIIKK, SKa KUIBKICTh CIIPaB «3Ba-
JIUTHCS» HA CYIH Ta SKI MOKIIUBOCTI JIJIst
KOPYTMLIHHUX TPOSIBIB MOTATHE 32 COO0I0
BCTAHOBJICHHSI caMe KPHUMIHAJBHOI Bif-
HOBIIaIBHOCTI 3a TaKl JTITHHS.

8. IleBHi 3ayBa)keHHSI BHKIIMKAaE 1 3a-
MPOMOHOBaHa B 3aKOHOMNPOEKTI CHCTEMa
nokapaHs 3a npoctynku. [lepm 3a Bce me
crocyethes mrpady. Tak, y 4. 2 cT. 65 Ho-
Boro npoekty KK VYkpainu 3a3HaqaeThcs,
IO «...InTpad He BBAXKAETHCS HAMMEHII
CYBOpHUM TIOKapaHHJIM; HOro cyBOpicTbh
3aJICKUTD BiJl TSDKKOCTI BUMHEHOTO KPH-
MiHAJIBFHOTO MPAaBOMOPYLICHHS 1 BU3HAYA-
€THCSI CAHKINIE€IO CTATTi (YACTUHU CTATTi)
Ocob6muBoi wacTuHH 1HOTO Komekcy».
I3 mpuBOmy UBOTO BHUHHUKAIOTH OApasy
JeKibKa TMUTaHb: SIKUM YWHOM CaHK-
uist Oyae BU3HAYATH CyBOpPICTh wmITpady;
CKIJIBKHM BHJIB INTpady 3a CTyNEeHEM iX
cyBopocTi Oyne icayBaru B KK Ykpainu;
SIK TI€ PIIIeHHS y3TO/DKYEThCS 3 iepapxid-
HOIO MTOOY/TOBOKO CUCTEMH (TIEPEiKy) TO-
kapasb y cT. 51 KK Vkpainu?

OkpiM TOTrO, MU I[IJIKOM 3TOJHI 3 IIO-
3uniero [0JOBHOTO €KCIEepTHOro yIpaB-
JiHHA, (axiBIi SKOTO y CBOiX BHCHOB-
Kax HEOJHOPA30BO 3BEpTald yBary Ha
HEJIOIUIbHICTh ~ BU3HAUEHHS  PO3MIipiB
mrpady sIK TOKapaHHs 3aJIeKHO Bij pO3-
Mipy MiHIMalnbHOT 3apo0iTHOT MmIaTtu abo
MPOKUTKOBOTO MIHIMYMY, SIKI IIOPOKY
BH3HAUalOThC 3akoHOM Ykpainm «IIpo
JepkaBHUI OromxeT YKpaiHu» Ha BiAmo-
BIJHUH PiK. AJKE Taka MPaKTHUKA 3 OIIsI-
Iy Ha Te, IO 1[I HOPMATHBU 3MiHIOIOTHCS
HE3aJIe)KHO BiJl 3aBJlaHb KPUMiHAJIBHOTO
npasa, 3 4aCOM NPU3BOJHUTH JIO TOTO, MO
PO3Mip KpUMiHAJIHHOTO MTOKapaHHS y BH-
sl mrpady HE BiIMOBiae CTYNEHIO
CYCITIbHOT HEOES3MEUHOCTI BYUNHEHOTO JTi-
STHHSI.

Binsie Toro, 3i 3micty 4. 22 ct. 53 KK
VYkpainu (y pegaxuii mpoeKTy) BUILUINBAE,
10 TIPY BU3HAYCHHI PO3MIpy Tpady cy
MOBUHEH BHXOJUTU HE JIUIIE 31 CTYICHS
CYCIIUTBHOI HEOE3NMeYHOCTI MisHHS, a |
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i3 posmipy cepeOHbOMICAUHO20 00X00y
3acy0CceH020 3a piK, Wo nepedysas e4il-
HEeHHIO KPUMIHATbHO20 NPABONOPYULEHHS,
a 3a 6i0CymHOCMI OaHUX 3d 3a3HAYeHUll
PIK — 3a nonepeouitl pix, WLIAXOM NOOLTY
00x00y 3a pik Ha osanadysmos. Ha qyMKy
(axisniB 'HEY, 3 sikoro My IOBHICTIO I10-
TOIKY€EMOCS, TAKUH TiAX1]] HE BiIIIOBiIa€
Cy4aCHMM peasisiM YKpaiHu, OCKIJIbKH
HE 3aBXKJIM MO)XHA BU3HAYMTU PEeaJIbHUMN
CEepPEeMHBbOMICIIHUI J0Xia 0co0H, sKa,
HarnpukiIag, o}iifHo He MmpareBIamTo-
BaHa a00 3aiMa€ThCS MiAIPUEMHHUIIBKOIO
JUSIIBHICTIO.

Buknukae 3anepedeHHst 1 moOymoBa
caukuiil crareit OcoonuBoi yactuau KK
VYkpaiau (Kawra 1 Ta Kaura 2) y 3akoHo-
MPOEKTi, J€, HAa BiAMiHY BiJl Cy4acHOTO
ITiIXOly HAI[IOHAJILHOTO 3aKOHO/IaBCTBa,
3alPOMIOHOBAHO Y LIJIOMY psiAi BUMAIKiB
BH3HAYaTH JIUIIE CTYICHI BHJIB TIOKa-
paHb, a HE KOHKPETHI iX MeXi, y paMKax
SAKUX Cyl TOBHHEH TpPHU3HAYaTH Ty YU
IHIIy KOHKpEeTHYy Mipy mnokapanHs. lle
0e3mijicTaBHO YCKIAIHUTE pOOOTY Cymy
1 HEMUHYYE TIPU3BEJIE /IO YUCIICHHUX I10-
MUIOK. JlificHO, TaKui MiJXiJi BUKOPHC-
TOBYETBHCS B ICAKHUX 3apyOiKHUX KpaiHax,
KOITM B CAHKIIAX 3a3HAYAIOTHCS JIHIIE
BHJIU 1 TaKk 3BaHi Po3psau (CTyIeHi) To-
KapaHb, a KOHKPETHI X MEXi BCTAaHOBJIC-
Hi B HOpMax 3aranbaoi yactiuau KK. Ade,
Mo-Tepiie, e HiXTo He JIOBIB, L0 came
TaKUi MAXi € HaWOLIBII TPUHHITHAM
i HaiteexruBHimuM. [lo-mpyre, HaBpsg
Y ICHYIOTh MPUYUHU BiIMOBISITHCS BiJ
TOTO BITYU3HSHOTO JIOCBiJTY, SKH Hampa-
LIbOBYBAaBCsl 1 BUKOPUCTOBYBABCSI JICCSITH-
JITTAMM 1 3TIJHO 3 AKUM CaHKI[SA CTarTi
Oco6muBoi wactuan KK VYkpainm — 1e
Ta ii JacTHHa, sika Tiepeadadae He TITBKU
M€BHI BUAM, a i BU3HAYac T1 MiHIMaJIbHI

1 MaKCUMaJIbHI M@XIi BiJ[IIOBIJIHOTO BUJY
MOKapaHHs, TOOTO € TIEBHUM OPIEHTUPOM
JUTSL CY/Y, B PaMKax SIKOTO HOMY HaJla€Th-
CsI TIpaBO 00paTH MIEBHY Mipy MTOKapaHHS.
9. Ba)Xko MOroguTHUCS 3 aBTOPAMHU 3a-
KOHOTIPOEKTY 1 CTOCOBHO 3alpOIIOHOBa-
HOTO HUMU BUPIIICHHS MMUTaHHS I0JI0
BIiJINIOB1IaJIbHOCTI 32 HEBUKOHAHHS 3acy-
JUKEHUM O00O0B’SI3Ky BHUKOHATH DIIIEHHS
Cyay Tpo BimOyTTs (BUKOHAHHS) TIPH-
3HaYEHOTO HOMY TOKapaHHS. Y TPOEKTi
MIPOMOHYIOTHCS B TAKUX BHITAJKaX pi3Hi
BapiaHTH 3aMiHU HEBUKOHAHOTO (HEBia-
OyTOro) TOKapaHHS 3a MPOCTYIOK YH
3JIOYUH IHIIMMU BUJIAMU [TOKapaHb, MPH-
qOMY, SIK TIPaBUIIO, OUIBIN CYBOPHUMHU.
OpnHak TakuWil MiAXiJQ 3aCHOBAHWUUA Ha
MIOBHOMY iTHOpPYBaHHI JICKIJIBKOX BaXKJIH-
BUX MOMEHTIB. [lo-miepiie, BiH 30BCiM HE
BpaxoBy€, M0 HEBUKOHAHHS OOOB’SI3KY
BiIOyTH TIPU3HAYCHE CYIOM TOKapaHHS
MOYXKE CTaTUCS 3 00 €KMUBHUX NPUYUH,
TOOTO 3 HE3aJEeKHUX BiJl BOJI 3acCyKe-
HOro 00CTaBMH, KOJM B HBOIO BIiJICYT-
Hs (DaKTUYHA MOXKIIUBICTh, HANPUKIIA]I,
CIUIATUTH NPU3HAYCHUH KoMy 1uTpad.
[ 30BciM iHTITa CHTYaITisl MAa€ MiCIIe TaM, JIe,
Maw4y maxy MOXCIUICmy, 3aCyIKEHUH,
HE3BAXKAIOUW Ha 1€, YMUCHO YXUTAEMbCA
8I0 6i00Y8aHHS (BUKOHAHHS) NOKAPAH-
Hs. 3pO3yMiJIO, 10 B MEPUIOMY BHUIAIKY
IIIJTKOM CTIpaBeIJTUBUM Oyze pilieHHs a0o
PO 3aMiHy MPHU3HAYEHOTO 3aCyIKEHOMY
MOKapaHHs IHIIMM HOTO BUIOM (TIpUYO-
MYy, SKIIO 1€ MOXIIHUBO, TO, SIK IPABUIIO,
OimpIn M’SIKUM), a00 HaBiTH MPO 3BiJIb-
HEHHS HOTO BiJI HEBIIOYTOTO MOKapaHHSI.
Came Takwil MiOXid A0 BUPIMICHHS ITHO-
TO THUTAHHA 1 peaji30BaHUN Yy YHHHOMY
KK (mampuxman, 4. 3 cr. 57, yactunu 2
ta 3 ct. 84 KK). Illo *x crocyerbes yxu-
JIeHHsl 810 NOKapaHHsi, TO K e 3a3HAYCHO
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y unaHOMY KK Ykpainu (4. 5 ct. 52), Take
JISTHHS Ma€ HACJIIKOM KPUMIHAIBHY BiJI-
MOBIJAJIBHICTD, MepeadadeHy CTaTTIMU
389 Ta 390 KK Ykpainu, TOOTO BU3HAETh-
cs camocTiitnuM 3mounHOM. l[lo-apyre,
aBTOPH 3aKOHOIPOEKTY HE BPaXOBYIOTh
3aCHOBaHI Ha NoNOkeHHsAX Koncturymii
Vkpainu (ct. 124) 1 3akony Ykpainu Bix
7 mumas 2010 p. Ne2453-VI «IIpo cyno-
yCTpiii 1 craryc cynaiB» (cT. 13) mpumnucu
3aralibHOT HOpPMH, sika c(hOpPMYJIbOBaHA
y c1. 382 KK VYkpaiau i 3rimHO 3 KOO
pilIEHHS CYZy € CBOEPITHUM «3aKOHOM)
JUIE  KOYKHOTO KOHKPETHOTO BHIIAAKY
HOro IMOCTaHOBJICHHS, 1 TOMY YMHCHE
YXWJICHHSI BiJi BHKOHAHHS OY/b-SKOTO
TaKOTO pIlIeHHs, a TUM OibIlle TaKoro,
SIKE TIOB’sI3aHE 13 3aCyKEHHSIM JI0 BiJIO-
BiJIHOTO BH[y 1 MipH TIOKapaHHS 3a KpH-
MiHAJIBHO KapaHe IisiHHS, € 3J0YHHOM
npotu npasocyuas. Hapewrri, ciig Hara-
JIaTH, 1110 3aMiHa OJIHOTO BHTY ITOKapaHHS
IHIITUM BHACIIIOK YXHWJICHHS 3aCyIKEHO-
ro BiJ WOTo BimOyBaHHS BXKE iCHyBaja
B Hopmax KK 1960 p. i npakTuka ii 3a-
CTOCYBaHHSI JIOBeJIa TIOBHY HECIPOMOXK-
HICTh CaMe TaKOro BapiaHTa BHUPIIICHHS
[OT'0 TIMTAHHS, 1110 OYJIO MPEIMETOM He-
OJHOPA30BO BUCJIOBJIFOBAHMX KPUTHUHUX
3ayBa)KCHb 1 CTaJl0 OJHIE€I0 3 TOJOBHHUX
MIPUYMH BiMOBH BiJl MO0 3ampoBajKeH-
Hs B KK Ykpainu 2001 p.

10. Xorinocs 0 3BepHYTH yBary Iie Ha
OTMH MOMEHT, TOB’SI3aHUU 31 CIPOOOI0
«BTUICHHS» MPOCTYIKY O CUCTEMH KpH-
MiHQJIFHOTO 3aKOHOJABCTBAa. SIKIIO MO-
3MLIS aBTOPIB 3aKOHONPOEKTY CTOCOBHO
BiJTHECEHHS /10 TPOCTYIKIB HU3KH THX
aJIMIHICTPaTUBHUX TNPABONOPYIICHB, SKi
10 CyTi HE € YNPaBIIHCHKUMH, ITUIKOM
3po3yMiia, TO SIKi K came KpHUTepii mo-
KJIaIeHO HUMH B OCHOBY BiJIHECEHHSI 110

KPUMiHAIbHUX IPOCTYIKIB THX AisIHb, SIKi
HUHI BU3HAIOTHCS 3JI0YMHHHUMHU, 3ajIMIIa-
€TBCS HE 30BCIM 3PO3yMIUIUM. 31a€ThCA,
PO3POOHUKH 3aKOHOIIPOCKTY BITHECTH
JI0 TaKUX MPOCTYTKIB JHIIE AESKi 3710-
YMHU HEBEIMKOI TsDKKocTi. Tomy oappasy
K BHHUKAIOTh MUTAaHHS: YOMY came Ti
3JIOYMHU HEBEJIMKOT TSHKKOCTI, IO 3a3Ha-
YeHl B 3aKOHOIIPOEKTi, HEOOX1THO BH3HA-
TH KPUMIHATLHUMH TPOCTYTIKAMH, a 1HTITI
3JI0YMHHI IiSIHHS TAKOI'O CAMOTO CTYICHS
TSDKKOCTI HE BH3HAIOTbCs Takumu? Ynm
OOIpyHTOBAaHO BHU3HABATH IMPOCTYIKAMHU
Taki 3JI0YMHHI [iSHHS, SKI MaloTh Ha-
CUJILHHUIIBKAN XapakTep 1 MocsAramTh Ha
3I0POB’sl JTIOAWHM (HANIPUKIAd, JETKi Ti-
necHl ymkomkeHHs)? YW TpHUIycTHMO
BU3HABATH TPOCTYNKOM, SIK L€ TPOIIO-
HY€ETBCS, TaKe JISHHS, SK [OTpo3a BOUB-
ctBoM? YoMy aBTOpH 3aKOHOIIPOEKTY 30-
CEpPEeINIIM CBOIO yBary JIMILE Ha 3JI0YHHAX
HEBEJIMKOI TSHDKKOCTI M OMHHYIH JEsIKi He-
00epeKHi 37T0YNHU CePEHBOT THKKOCTI?

OTxe, mepml HiX BITHOCHTH Ti 4H
IHIII 3J70YMHH 0 YHUCJIA TPOCTYIIKIB,
HEOOX1JIHO, SIK YSBISIETHCS, 3aIpPOINOHY-
BaTH CHCTEMY KPHUTEpiiB (00’ €KTHBHUX
1 cy0’eKTHBHUX YMHHHKIB), SIKi TIOBUHHI
CIIy’)KHTH YiTKOIO TiJICTaBOIO LISl Bi0O-
Py [0 KoJa MPOCTYIKIB THUX [isiHb, SIKi
Ha I[Ief Yac BU3HAIOTHCS 3JI0YMHAMU. AJle
Y 3aKOHOTIPOEKTI TaKoi CHCTEMH KPUTEPi-
1B HE HABOAMUTHCS.

11. Hu3ky 3ayBaxkeHb BUKIHKae i [1o-
SCHIOBAJIbHA 3aIIMCKa JI0 3aKOHOIPOECKTY,
sKka 37e0LIbIIOr0 MICTUTh NPUOJIU3HO
TaKi Qpasu: «Ie MUTAHHS CJIiJl BUPIIIUTH
TaK», «Ie TIOJOXKEHHs 3alpONOHOBAaHO
BUKJIACTH TaKUM YHMHOM, Yy Takill pemak-
mii», «BIAMOBIJAJILHICTH 3a TakKe IisH-
HS CNiJ] BUKJIIOUUTH». [HaKIIe Kaxydd,
y OUIBIIOCTI BHIAAKIB 3allPOTIOHOBAHO
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JUIIE «ToJIe» pimeHHs abo cPopMyIIho-
BaHO Ty YM 1HIIy HOPMY, SIKa, HA JYMKY
ABTOPIB 3aKOHONPOEKTY, IMOBUHHA OyTH
BiumoueHa 1o KK VYkpainu um BukIio-
yeHa 3 Hporo. Illo & crocyerscst TOTO,
YOMy caMe TaKMM YHHOM ITOBHHHO OyTH
BHPIIICHO MUTAHHS, AKi € KOHIIETITyallbHi
MepelyMOBU 3aJUIsl TAKOTO PIllIEeHHS, TO,
SIK TIPaBHJIO, TaKa apryMEHTallisl BiJICyT-
Hsi. Taki mporaivHu y 3ampOorOHOBaHIiH
KOHIEMIi1, BIICYTHICTh TPYHTOBHHUX 1 T1€-
PEKOHJIMBUX apTyMEHTIB Ha KOPHUCTh Ti€l
YH 1HIIOI POTIO3HIIIi TOPOJIKYIOTh CYyM-
HIBH CTOCOBHO TPaBUJIBLHOCTI 0OpaHOTO
HUISXY.

12. Bisb1iie TOro, aBTOpH 3aKOHOMPOCK-
Ty He 00MEKYIOThCS JIHIIIE PO3B’SI3aHHIM
po0JIEMHU BIATIOBITAEHOCTI 32 TIPOCTYII-
KH, a i BUCTIOBJIOIOTh IIJTy HU3KY IPOIIO-
3MIIIH MO0 BJOCKOHAJICHHS HOPM YHHHO-
ro KK Ykpainu, o cyTi IporoHyrTh HOBY
Horo penakuiro. [Ipu npoMmy nepeBaxkHa
OUTBIIICTh TPOTO3UIIIN BimoOpaikae, SK
3MIAE€THCS, JIUIIE AYMKY aBTOPIB MPOEKTY
W [majieko He 3aBXIU 30iraerecs K 13 Te-
OPETUYHUMH TO3HIIISIMHU, BUCIOBICHUMU
MpeJCTABHUKAMH HayKH KPUMIHAJIBLHOTO
npaBa, Tak 1 3 HANPalbOBAaHOIO NPAKTH-
KOIO 3aCTOCYBaHHSI KPUMIHAJIBHOTO 3aKO-
HoJaBCcTBa. Harmpukiaa, 3amporioHOBaHO
uxitounTH 3 KK Ykpainu Hopmu, sikumu
nepeadaveHo okpemy (CrierianbpHy) Bimo-
BiJIAJILHICTB 3a MOCSATAHHS HA KUTTS [pa-
[IBHUKIB MPAaBOOXOPOHHOTO OpraHy 4YH
CYITIBCHKOTO KOPITyCY. Y TOSCHIOBATBHIN
3aluCIli 3a3HaYeHO, M0 apryMEHTOM Ha
KOPHUCTh BUPIIICHHS IIbOTO MTUTAHHS CaMe
TaKHM YHHOM € MOJI0KEHHS 1POo Te, IO i
JISIHHSI TIEPUI 3a BCE TIOCATAlOTh Ha KHT-
TS JIOJUHH, a I1e 0J1aro € HaNI[IHHIIINM i
HEBITHOBIIIOBAHUM JIs1 OYIb-SIKOi 0COOM,
HE3aJIe)KHO BiJl TOTO, SKy MOCaay BOHA

3aiiMae 4u ski QyHKuii Bukonye. He Bu-
HUKAa€ CyMHIBY B TOMY, IO JKUTTS Oy/ib-
AKO1 JIIOAMHU HE3aJEKHO BiA TOro, 10
SKOT COLIaJbHOI IPYNH BOHA HAJICKHUTh,
MOBUHHO OXOPOHSTHUCS HOPMaMH KpPHUMi-
HaJHHOTO 3aKOHOIABCTBA PIBHOIO MipOTO.
OpHak 1o3a yBaror aBTOpiB 3aKOHOIPO-
eKTY 3aIMIIAETHCS T€, 10 MOCATaHHS Ha
JKUTTSL OKPEMHUX KaTeropii rpoMaasH
(HampuKa, npaniBHUKIB IPABOOXOPOH-
HUX OpPTaHiB YM CYIIIBCHKOTO KOPITYCY)
3MIHCHIOETHCST TOJIOBHUM YHHOM 1 TIEpII
3a BCE y 3B’SI3Ky 31 3[iHICHEHHSIM HUMHU
0COOJIMBOTO POAY JISUTBHOCTI 1 3 METOIO
MEPELIKOIUTH 11 BAKOHAHHIO 00 TIOMCTH
3a ii BukoHaHHs. ToMy OCHOBHUM 0e3-
MocepeTHIM 00’ €KTOM IHX TOCSITaHb €
BiTHOCHHU y cdepi 1i€l AisubHOCTI (Ha-
NpUKJIaJ, IHTepecH npaBocyas). Inakmie
Ka)XXy4M, MIKOAA 3amoMdilo€ThCs OApasy
KUTbKOM 00’€KTaM, 1110 3aKOH 1 BPaXOBYE,
BCTAHOBJIIOKOYH BIIIOBIIAIILHICTE 3a TaKI
TISTHHS B OKPEMHUX CITeIiabHUX (a He 3a-
ranbpHuX) HopMax KK.

[Hmmi npuknan. 3anponoHOBaHO BU-
KJIIOYUTH HOPMH NPO KPUMiHANbHY Bij-
MOBIJJAJILHICTG 3a BTPYYaHHS B JisIb-
HICTh TPEJICTAaBHUKIB TPABOOXOPOHHHUX
OpraHiB i CYIIIBCHKOTO KOPITyCy (CTarTi
343, 376 umnnoro KK Vkpainm), sxe
3OIHCHIOETbCSA Y 3B 513Ky 3 iX 3aKOHHOIO
JISUTBHICTIO 1 Ma€ Ha METI MPUMYCHUTH X
NPUAHITA He3akoHHe pimeHHs. OnHak
Taka TMPOIO3HIIS a0COMIOTHO ITHOPYE
(dakTH Hamoi corianbHOI MIHCHOCTI, Ie
Taki BTpy4YaHHs, 0COOIHBO 3 OOKY MOXK-
HOBJA/IIB, MalOTh, Ha KaJlb, JOCTaTHHO
nomMpeHni xapaxkrep. Tomy 1i HOpMH
MaroTh HEOIlIHEHHE IPEBEHTHBHE 3HA-
YEHHS, a IX He 1y’Ke 4acTe 3aCTOCYBaHHS,
BOUYEBHUIb, HE € CBITYEHHSIM BiJICyTHOCTI
TaKuX JiISIHb Y PeaisiX HAlIOTO XKHUTTSL.
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13. TloBepTarounch 0 OCHOBHOI imel
3aKOHOMPOEKTY (IIOA0 BUPIILICHHS MH-
TaHHS PO BiANOBIZANBHICTH 3a MPO-
CTYIOK), 3a3Ha4MMO, IO OJHHMM i3 Ha-
npsMiB  peopMyBaHHS KPUMIHAIBHOTO
3aKOHOJABCTBA BiANOBiAHO 10 KoHnemnmii
pedopMyBaHHS KPUMIHAJIBHOI FOCTHIIIT,
3aTBep/keHol YkazoM [Ipesnnenra Yipa-
iam Bix 8 kBiTHsA 2008 p. Ne311/2008, €
BIIPOBAJP)KEHHS B 3aKOHOJIaBCTBO YKPATHU
KPUMIHAIBHOTO TPOCTYNKY. BinmosigHo
mo 1iei Konmenmii qo kxareropii Kpuwi-
HaJBHUX (IMiCYIHUX) TPOCTYIKIB MAIOTh
OyTH BiHECEHI:

a) OKpeMi JisHHS, 110 33 YUHHHUM
KpumiHanpHUM KoziekcoM YKpaiHu Ha-
JIeXKaTh 10 3JIOYMHIB HEBEJTMKOI TSIXKKOCTI,
SIKi BIATTOBIAHO IO TIOMITHKHU TyMaHi3arlii
KPUMIHaJIBHOTO 3aKOHOJAaBCTBA OymyTb
BH3HAHI 3aKOHOJABLIEM TaKUMH, IO HE
MAalOTh 3HAYHOTO CTYIICHsI CYCIIBHOI He-
Oe3rneKu;

0) mepembaueni umHHMM Komekcom
VYkpaiHu mpo aaMiHICTpaTWBHI IIpaBo-
MOPYLICHHS! AiSIHHS, SIKI MAalOTh «CYHOBY
IOPUCIMKIIIO» 1 HE € yNpaBliHCHKHUMU
(agMiHICTPaTHBHUMH) 32 CBOEIO CYTTIO
(mpibHe XyniraHcTBO, IpiOHE BUKPAICHHS
qy>KOTO MaifHa TOIIIO).

UuHHE KpHUMiHaJIbHE 3aKOHOJABCTBO
VYkpainu Ha Ledl 4ac MICTUTH LTy HH3-
Ky TakuX MAisiHb, SIKi 32 CTYIEHEM CBOE€i
CYCIIJIBHOT HEOE3MEUYHOCTI Jalieko He
3aBKIM BIAMOBIAAIOTH MOHSITTIO Ta 3MicC-
Ty 3J0YHMHY SK HaHOUIBII CYCITIIEHO He-
0e3Me4yHoro BUAY MPaBONOPYILEHb, LIO0
00yMOBITIOE€ HEOOXi/IHICTh 1 MOIUIBHICTH
ix nexpuminaiizanii. Pazom i3 muM Taki
3JIOYMHHI HAa HUHIMIHIA Yac JiSHHS, BO-
YeBUb, TOTPEOYIOTH iHIIOI popmu myo-
JIYHO-TIPABOBOTO BIUTUBY, BiJIMiHHOI BiJ
KpUMiHAIBHOT Bi/IMOBIAAIEHOCTI.

Awnaniz uyua"oro KYnAIl npossossie
3pOOHTH BUCHOBOK, IIO JiSIHHS TaK 3BaHOT
«CY/IOBOi FOPUCIUKIIID» TEX BUMAraroTh
CITeITIaIbHOT TIPOTIIEAYPH PO3CIiTyBaHHS
Ta pO3MIsNY, SIKa HA JaHWH yac y Mekax
KYnAIl peanizoBana jajieko He B [IOBHO-
My 00cs3i, ajne ii BTiJICHHS B 3aKOHOJIaB-
CTBO BKpail HeoOXiHe, 00 BOHA CTBOPIO-
Baja 0 HEoOXiIHI MPaBOBi (3aKOHOABYI)
rapafrii 3a0e3nedeHHs MOBHOT Ta BceOid-
HOI OXOPOHM IIpaB i cBOOOJ ocolu, sKa
NPUTSTY€ETHCS 0 BiAMOBIAIBHOCTI.

BripoBakeHHsI B 3aKOHOJIAaBCTBO YK-
paiHi KPUMIHAJIBHOTO IMPOCTYIKY MOX-
JIMBE JACKUTbKOMA IIISIXaMH:

A. 3okpema, 3 ypaxyBaHHSIM HasiBHOC-
Ti IHCTUTYTY KPUMIHAJIBLHOTO MPOCTYIIKY
y unHHomy KIIK Vkpainu, icHye mMox-
JIUBICTh BHPINICHHS MUTAHHS IIOJI0 MPO-
crynky B Mexkax KK VYkpainu umisxom
3aIIPOBAUKEHHS IOHATTS KPUMIHAJIBHOTO
MIPOCTYTIKY SIK CAMOCTIHHOT KaTeropii 3;10-
YUHHEX JisHb. [Ipy IboMy MokHA Oyio O
nepen0aYnTH 3a BYNHEHHS L€l Kareropii
37I0YMHIB OUTBII M’SIKi BUAM TOKapaHb
Ta BCTAHOBWTH, 1[0 BUYMHEHHS TaKUX Ji-
SHb Ta IIPU3HAUCHHS 32 HUX IIOKapaHb HE
TATHE 32 C00010 cyauMocTi. OCKIIBKH 10
«KpUMIHAJIBHUX MPOCTYIKIB» MPOMOHY-
€TBCSl BIIHECTH 1 HU3KY aJMiHICTpaTHB-
HUX IIPaBOIOPYILIEHb TaK 3BaHOI CyJ0BOL
FOPUCIUKINT, TAKAW MiAXi7 JO3BOJIUB OH
PO3IVIIATH iX 3a CHELiaIbHOIO IPOLEay-
poro, 110 Bxke Mictuthes y KIIK Vipainn.

OpHak Takuil MiAXiA, TUITXOM peadi-
3alii SIKOro came 1 HIyTh aBTOpU PO3IIIs-
JTyBaHOTO 3aKOHOIIPOEKTY, HeMUHYue npu-
36€0e 00 PAKMuyuH020 PO3UUPEHHSL MENC
Kpuminanizayii, OCKIIBKH TiSHHSA, K1 Ha
el yac BU3HAIOTHCS aJMiHICTpaTUBHH-
MU [PaBONOPYLICHHSIMH, BiJIOBITHO 10
3alpOIOHOBAHOTO TiIXoAay OyayTh po3-

132

Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 2 (77) 2014



TAUIH B., TIOTIOTH B., FPOJAELILKUH 10., BAHJA A. [ucxycifini nuranms...

IJISIIATUCS SIK 37I0YWHHI, @ OTKE, TATTH 32
COOOK0  KpUMIHANLHY B8I0N08I0ANbHICHb
i 3acyooicents 0cobu 0OBUHYBATLHUM GU-
POKOM €ydy, HaBIThH 3a BiACYTHOCTI Cy/IH-
MOCTI.

Buknagene cBiIUnTh, M0 BHPIMICHHS
MTOCTaBIIEHOI TIPOOIEMH y TaKHi CTOCiO
HaBps 4YM € JIOIUIBHUM 1 BIanum, 00
MaTHUMe€ CBOIM HACJIIJAKOM 1CTOTHE 301JIb-
LICHHS KUJIBKOCTI 0Ci0, MPUTATHYTUX JI0
KpUMIHAIBHOT BIAMOBIAANBHOCTI, TpPH-
YoMy 3a HE3HauHi 32 CTYIICHEM CBOE€T He-
Oe3MeKu JisIHHS, 10 MOXE MPU3BECTU 0
3aifBOTO HAIIPY)KEHHS y CYCIUILCTBI, HE-
BUIPABAaHOT0 0OMEKEHHS TIpaB i CBOOO
0COOHUCTOCTI.

b. [Hmmii miaxig momsrae y BUpIMIeH-
HI BKa3aHMX 3aBJaHb y pamkax Kojekcy
VYkpaiHu npo agMiHICTPaTHBHI MPaBOIO-
pyuieHHs. YTiM BiH TakoX HE IOBHOIO
MIipo0 BUpilIye npodiiemy, 00 3a ymo-
B PO3MIIICHHS 1HCTUTYTY HPOCTYIIKY
B Mexkax KYnAII ocoba, mpuTsaTHyTa 110
BiJIMOBiTabHOCTI, (akTUIHO Oyme To-
30aB/ieHa THX MPOIECYATbHUX MPABOBUX
rapaHTiii, SiKi € HeOOXiTHUMHU I BCeOid-
HOTO 3aXHUCTY IpaB i CB00O]T 0COOUCTOCTI.

Kpim TOro, 32 Takoro migxomy He BU-
pilTyeTbes 1 MATAHHSA MPO TE, YoMy Ha
et wac y KYnAIl mictsaTees ax HisK
HE BJIACTHBI MOMY HOPMH, SIKi BCTaHOB-
JIOKOTh  QJIMIHICTPATUBHY BIAMOBIIAIIb-
HICTh 3a Taki MpPaBOMOPYUICHHS, SKi He
OB’ sI3aH1 3 TOCSTAHHSIM Ha YIPaBIiHCHKI
BIIHOCHHH 1 32 CBO€IO MPHUPOIOI0 HE €
CYTO aJMIHICTPaTUBHUMH (HAIIPHUKIIA],
IpiOHe BUKpaJCHHS 4y>KOro MaiiHa, npio-
HE XYJIraHCTBO, MOPYIICHHS PpaBuiI 0e3-
MEKH TOPO’KHBOTO PYXy TOIIIO).

B. HaBeznene cBig4uTh, 110 HAHO1IbII
JOLIJTFHUM YSBJISETHCS BUPIICHAS TIPOO-
JeMH BIJOBIATBHOCTI 332 TPOCTYIOK

y MeXKaX OKPEeMOro HOPMAaTUBHOTO aKTa —
3axony (Konekcy) Ykpainu npo npocTyt-
ku [6, ¢. 12, 13]. Po3poOka i peanizariis
BKa3aHOTO HOPMAaTHBHOTO aKTa CTBOPUTH
mifcTaBu s (POPMYBaHHS CaMOCTIIHO-
ro BUJY IOPUIAMYHOI BiJIMOBIIaIBHOCTI,
SIKUH € BIIMIHHHUM $IK BiJl aMiHICTpaTHB-
HOT, TaK 1 BiJ{ KpUMIHAIBHOT Bi/ITOBIAaJTb-
HOCTI.

Takuii HOpMaTUBHUHN aKT MOXE CKJa-
JATHCS 3 MPbOX YACHUH.

— 3aranpHa 4acTHHA, sKa Oy/1e MiCTH-
TH 3aKOHOJIaBYi TIOJIOXKEHHS III0JI0 MTPHH-
uIiB Ta 3aBaanHb 3akony (Kogekcy) mpo
MPOCTYIKH, MOHSATTS MPOCTYIKY, CTaIil
HOT0 BYMHEHHS, CITIBYJ9acTi Y HBOMY,
HABOJUTH CHCTEMY (TIE€peliK) CyIOBHX
CTSITHEHbB 3a OT0 BUMHCHHS, BUPINTyBaTH
MUTaHHS. TPO 3BUIBHEHHS BiJ BiJINOBI-
MAIBLHOCTI Ta BiJl CTATHEHHS TOIIO;

— OcobnuBa yacTrHa, ska Oy/e MiCTH-
TH CUCTEMHHU OTIFIC BHUEPITHOTO TIEPETi-
Ky TPOCTYTIKiB;

— IlpouecyanpHa yactuHa, sika Oyje
MICTUTH CIEI[iaIbHy MPOLEAYPY 00
pO3CHilyBaHHS Ta CYIOBOTO PO3IIISTY
MPOBAKEHB TPO MPOCTYTIKH.

[IpaBoBa mporeaypa TPOBAIKEHHS
PO MPOCTYIIKK TPH I[bOMY HE Oyae 00-
TSKEHAa OOMEXKCHHSMU, XapaKTCPHUMHU
JUTSL PO3MIISIY CIPaB MPO 3JI0YMHH, OJHAK
BOJIHOYAC Oyze CTBOPIOBATH BCeOiuHI ra-
panTii eeKTUBHOTO 3aXHCTY TIpaB i CBO-
001 BUHHHX 0Ci0, Ha BiMiHY BiJI iCHYIO-
yoro 3apa3 y KYnAIl nopsiaky nis cripas
«CY/IOBOI IOPUCAUKLIII.

Kpim Toro, mpuUHAHSTTS Takoro OKpe-
MOro (camOCTIHHOTO) HOPMAaTHBHOTO
aKTa TIpUBEAe IO TapMOHi3aIlii 3aKOHO-
JAaBCTBA YKpaiHU 13 3aKOHOJaBCTBOM
KpaiH €Bporu, HAOIWKEHHS 10 €BpPO-
NEeHCHKUX MPAaBOBUX CTAHAAPTIB 1 OUIBII
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YITKOTO PO3MEXYBaHHSI MK cdepamu
aJIMiHICTPaTUBHOI Ta KPUMIHAIBHOI BifI-
noBifanbHOCTI. Came TakuM IUIIXOM
BUpIIICHO IO MpoOieMy B ITiH HU3LI
3apyOixkHMX KpaiH. lle, Hampukiam, 3a-
konn: PecmyOmiku Cep0is «IIpo mpo-
crynikm» (2007), PecryOniku CrioBeHist
«IIpo mpoctynku» (2002), XopBaTcbkoi
PecniyOniku  «IIpo mpocTynku mpoTu
yOJIIYHOTO OPSAKY Ta criokoro» (1990),
UYecokoi PecryOmiku «IIpo mpocTymkm»
(1990) Ta im.

SIK BHMIUIMBaE 3 BHILECHABEACHOIO,
PO3POOHHMKH 3aKOHONPOEKTY 00paiy He
HAHOIBLI ONTUMANBbHUK MUIIX BIPO-
Ba/DKCHHSI KaTeropii MpoCTYyNKy /0 3a-
KOHOZaBCTBa YkpaiHu. Ha Hamy nymky,

151 po0sieMa TOBUHHA BHUPIITYBaTHCS HA
MIPUHIIMIIOBO 1HIUX 3acajiax, siki O k-
CHO 3a0e3redyBaliil TyMaHi3amilo KpuMi-
HaJIbHOTO 3aKOHOJABCTBA M BUKIIIOYAJIN
0 HemMuHydYe W HIYMM HE BUIIpaBIaHE
PO3IIMPEHH MeX KpHUMiHaTi3alii 3a pa-
XYHOK BCTaHOBJICHHS BiJIIOBiAIBHOCTI
3a BYMHEHHS MPOCTYNKiB y pamkax KK
VYkpainu. Jlaneki BiJi JOCKOHAJIOCTI, SIK
VSIBJIIETHCS, W BUCJIOBJICHI B 3aKOHOIIPO-
eKTi TIPOITO3HUIlii CTOCOBHO 3MiH Ta I0-
noBHeHb 1 THX HOpM KK, siki BupinIyoTh
MUTaHHS CyTO KPUMiHAJIBHO-TIPABOBOTO
XapakTepy. 3arajaoMm, 3a3Ha4ycHi 3ayBa-
JKCHHSsI, Ha HAIl MOIJIS]I, CB1IYaTh PO HE-
MOJKJIMBICTh PEKOMEHIYBaTH BKa3aHUH
3aKOHOIMPOCKT JIO MPUHHSTTSI.
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HOBJICHUA OTBETCTBCHHOCTH 32 MPOCTYNOK

PaCCManI/IBaIOTCH BOIPOCHI 000CHOBaHUS HeﬂeCOO6pa3HOCTI/I BHCApPCHUA IIPOCTYIIKA,

a TaK)Ke€ OCHOBHBIE KOHLIENTyaJIbHbIE MONOKEHHS HOPM MaTepHAIbHOIO M MPOLECCYaTIbHOIO
IIpaBa O NPOCTYIIKE.

Kntoueswte cnosa: IpoCTynoK, YrOJOBHBIA IPOCTYIOK, OTBETCTBEHHOCTD 32 MPOCTYIIOK.
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V. Tatsiy, V. Tjutjugin, Yu. Grodetskyi, A. Bayda. Discussions about imposing liability
for misdemeanour

Different approaches concerning the solution of question of reasonability to establish res-
ponsibility for misdemeanor in the currently existing legislation of Ukraine are analyzed,
as well as main conceptual positions of material and procedural law norms studying misde-
meanors.

Positions of legislative proposal of Law of Ukraine N 4712 from April 16, 2014 are criti-
cized. The main idea of this law project concerning establishing responsibility for misdemeanor
in terms of Criminal Code of Ukraine seems doubtful. In connection with this, propositions
about substitution of concept ‘criminality of act’ for ‘criminal wrongfulness’ seem unjustified,
as well as about category of ‘criminal wrongful act’ implementation including such of its types
as crime, misdemeanor etc.

Such innovations will inevitably lead to considerable expanding of boundaries of crimina-
lization, as according to the approach suggested, those acts nowadays considered as administra-
tive delinquencies will be considered as crimes.

Another conceptual regulations of law project involving main statutory regulations of cur-
rently existing criminal legislation of Ukraine are criticized as well.

A more appropriate solution concerning introduction of ‘misdemeanor’ category into
Ukrainian legislation by way of legal enacting of separate normative act, The Misdemeanor
Law (Code) of Ukraine, is suggested. Main conceptual regulations of this normative act are
presented.

Keywords: misdemeanour, criminal offence, responsibility for misdemeanour.
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B. (KYPABEAD

npogecop Hayionaaorozo opuguurozo
ynisepcumemy imeri Apocrasa Myapozo,
ZOKMOpP I0PUIUUHUX HAYK,

unen-xopecnongenm HAIIpH

YK 343.98

[1po6aremu nepiogusamii
JOCYAOBOI0 PO3CAIAYBaHHSA

V crarTi, 3 ypaXyBaHHSIM HOPM YHHHOIO KPUMIHAJIBHOTO MPOLECYaIbHOIO 3aKOHOIABCTBA
VYKkpaiHu Ta MOJOKEHb 3arajibHOi Teopil KPUMIHATICTHKH, PO3MIAHYTO Cy4acHI HayKOBi Mij-
XOJIM 10 BU3HAYEHHsI MepioAn3alii J0CyJ0BOTO PO3CIiyBaHHs. 3alPOIIOHOBAHO aBTOPCHKUI
BapiaHT BUOKPEMJICHHS €TaIliB JOCYJ0BOrO PO3CIIilyBaHHS, HABEJACHO KPUTEPIi 1€l nepionu-
3ar1ii, mokaszaHo ii posb it GopMyBaHHS peKOMEHIalii 3 opraHizamii po3ciiayBaHHSI KpUMi-

HaJIbHUX NPaBONOPYUICHbD.

Knrouosi cnosa: xpuMiHAIBHUH TIPOIIEC; CTaAll KPIMIHAIBHOTO MPOIIECY; TOCYIOBE PO3-
CITiyBaHHS; €TaIN JOCYIOBOTO PO3CIIyBaHHS; BUXIJHUH, I0YaTKOBUH, HACTYIIHUH Ta 3aBep-

IIaabHUN €TaIu.

[Ipobnema mepiomu3altii JOCY0BOTO
po3ciinyBaHHS B TEOpii KpUMiHAIICTHKH
1 mepenyciM B OprasizaliiHO-TaKTHYHO-
My acIleKTi 3aBKAW BU3HaBajacs aKTy-
aJIbHOIO 1 BaXKJIMBOKO, OCKIJIBKH KOXKHUUN
eTam po3CIiJyBaHHS BH3HAYa€ BIACHE
KOJIO CTPAaTeriYHUX 1 TAKTHYHUX 3aBJIaHb,
3ac00iB 1X BUpILICHHS, HANPSMIB AisiIb-
HOCTI ciiyoro. 3a3HaueHa npoOiemMaru-
Ka BUCTyTaja MPeIMETOM JOCIHiIKSHHS
0ararboX HAyKOBI[IB — SIK KPUMIHAJICTIB,
TaK 1 MPOIECYaTiCTiB, MPU ILOMY HUMH
BHCJIOBIIIOBAIMCS Pi3HI IMO3UIlii, HA IO
3BepTajach yBara B JITEpaTypHUX IKe-
penax [1, c. 102, 103]. Tak, M. I1. S16m0-

KOB TIPOTMOHYE BHUJUIATH TIOYaTKOBUH,
HACTYIHUM 1 3aKio4HUi eramu [2,
c. 488], A. @. Bonobyes [3, c. 171-182]
i I. O. XKupnwii [4, c¢. 165] — nume no-
YaTKOBHH 1 HACTYITHUH, a cepel apryMeH-
TIiB CBOE€I TMO3MIIIi HAYKOBII 3a3HAYAIOTH,
0 TIpoIlecyalibHiI Jii, TOB’s3aHi i3 3a-
BEPILICHHSM MPOBAJKCHHS 10 CIIpaBi, HE
CIPSIMOBaHI Ha PO3CIIilyBaHHS 3JI0YUHIB,
30MpaHHs U MepeBipKy J0Ka3iB.
BigcyTHicTh OmHOCTAWHOCTI cepen
YYEHUX-KPUMIHATICTIB CTOCOBHO BH3HA-
YEeHHS ETalHOCTI TIPOLECY JIOCYIOBO-
rO PO3CHiIyBaHHS 3yMOBJIEHA HHU3KOIO
yuHHUKIB. CKIQJHICTh PO3B’sI3aHHs i€l
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Ipo0IeMH MOJISTae B TOMY, 110 33 CBOEIO
MIPUPOJIOI0 TPOLIEC PO3CIIiYBaHHA € 0e3-
MEPEePBHUM, HE3BaKAIOUM Ha JUCKPET-
HUI XapakTep OTPUMaHHS [aHHUX TIPO
O00CTaBMHU BUMHEHHS 3704uHYy. [lpm
IIOMY TIiJT €TaroM PO3CIiTyBaHHS PO3Y-
MIIOTh TaKUM HOro eJeMEHT, IO SBJISE
co0OI0 B3a€EMO3B’SI3aHY CHCTEMY JiH,
00’€JHAHNX €IMHUM 3aBIAaHHSIM, yMOBa-
MU BUKOHaHHS, ClIeNU(DIKOI0 KpUMiHaic-
TUYHUX TIPUHoMIB [5, c. 86].

Crtiz 3a3HaYNATH, 110 3 HAOYTTSAM UHH-
HocTi KpuminansHHM mponecyaabHUM
koxekcoM Ykpainu 2012 p. (mani — KIIK
VYkpainun) npoueaypa BHOKpEMIICHHS eTa-
MiB JIOCYJJOBOTO PO3CIiyBaHHSI CYTTEBO
yckmagaunacs. Lle moB’si3aHo mepemycim
13 BIIMOBOIO BITYM3HSHOTO 3aKOHOAABLS
BiJI TOCITTI0TO KPUMIHAIBLHOTO MPOIIECy
B3araJii i cTajii HOpyIIEHHsS KpUMiHAJb-
Hoi cnpaBu 30kpema. Lli HOBenM BHecCIH
ICTOTHI 3MIHM B Oprasi3aiilo MOYaTKy
JIOCYIOBOTO PO3CIiTyBaHHSI KPUMiHATIh-
HUX IPaBONOPYLICHb. [neThes npo iHmIe
PO3YMiHHSI MOPIBHSHO 3 IOJIOKEHHSIMH
KIIK VYkpainu 1960 p., npuBoaiB i mif-
CTaB BIIKPUTTS KPHUMIHAJIBLHOTO TIPO-
Ba/DKEHHS (MOPYIIEHHS KPUMiHAIBHOT
CIIpaBM), a OTXKe, 1 HEOOXiTHOCTI TIPOBE-
JICHHSl TIEPEBIPOYHUX 3aXOIiB ILOJO BH-
3HAYEeHHs O3HAK CKJIaay 3704uHY (CT. 97
KIIK 1960 p.), MOXJIHBOCTI CYIOBOTO
OCKap)KEHHS BIIKPUTTS KPUMIiHAIBHOTO
MIPOBAPKEHHS 1 IOYAaTKy KPUMIHAJIHHOTO
[IePEeCIIilyBaHHs 11010 KOHKPETHOI 0CO-
Ou Ta iH.

CkacyBaHHA 1HCTHTYTy TOPYLICHHS
KPUMIiHAJIBHOI CIIPaBH SIK IEBHOT rapaHTii
OOTPYHTOBAHOCTI KPUMIHAIBHOTO Iepe-
CITiTyBaHHSA OyJI0 HEOMHO3HAYHO CIIPHIA-
HATO HAyKOBLSIMHU i mpaktukamu. Okpe-
Mi 3 HUX HaJaJld O3UTUBHY OLIHKY LM

KPUMiHAJIbHUM NPOLECyaIbHUM HOBEIaM
1 BB&XKAIOTh 1X KPOKOM ymepen [6, c. 2—6],
IHII BUCJIOBJIIOIOTHCS OLIBII CTPUMAHO
[7, c. 41-56] abo BigBEepTO KPUTHUIHO. 30-
kpema, A. @. Bonobyes BOauae B 1IboMy
pyHHALIIO HE JIUILE BIACHE TEOPETUUHUX
KOHCTPYKILIH, a i pyHHYBaHHS TEBHOTO
ANTOPUTMY AiSTIBHOCTI OpraHiB J0CYIO-
BOTO PO3CIIITyBaHHS Ta OIIEPATHBHO-PO3-
ITYKOBUX TIIPO3IITIB, SKHH CKJIaIaBCs
YIOPOAOBK 0OaraTtbOX AECATUPIY, A€ Iie-
peBipka 3asB 1 MMOBiIOMJIEHb BHUCTYIajia
CBOEPITHUM  «UIBTpOM» UIT  XUOHUX
1 TIOMMIIKOBHMX 3asB. bimelie Toro, Ha
TIEPEKOHAHHSI HAyKOBIA, B CYCIIUIBCTBI,
JIe MOCTIMHO BMHHUKAIOTh COLiaJIbHI KOH-
(ITiKTH, CTOPOHU SIKHMX YaCTO HaMararoThb-
Csl 3aJyYUTH NPAaBOOXOPOHHI OpraHu M
BUKOPHUCTATH 1X MOXJIMBOCTI IS JOCST-
HEHHS CBOEI HE 3aBXJU 3aKOHHOI METH,
CIIPOIIIEHUH MEXaHi3M 3aIyCKy KpHMi-
HAJIBHOTO MEPECIiJyBaHHs € HEOIMYCTH-
MuM [8, c. 237-240].

JlificHO, OfIHI€IO 13 CYTTEBUX HOBAIli
KIIK VYkpaiau 2012 p. ciij BU3HATH Bij-
MOBY BiJI IPOIETyPH ITOPYIICHHS KPUMi-
HAJIBHOI CIIPaBH, /1€ IPUBOIY ¥ MiJCTaBU
CITY)KHJTM TIEBHUM (iJTIBTPOM PO3MEKY-
BaHHS il 3JI04MHHOTO XapakTepy BiJ iH-
mIMX TpaBonopyuieHs. Hamaranus 3a-
KOHOJIABIsl MIHIMI3yBaTd MOXKIIUBICTh
HEOOIPYHTOBAHOI BiZIMOBH B MOpYIIEHHI
KPUMIHAJIbHOI CIIPaBU Ta IPOSBY 3JI0BXKH-
BaHb 13 OOKY TOCa0BHX OCI0 MPaBOOXO-
POHHHX OpraHiB J10 IEBHOT MipH 3p03yMi-
JIi, ajge HaJMIPHO CIIPOIICHA TpoIieypa
BIJIKPUTTS KPUMIHAIIBHOTO MPOBAIKEHHS
Mae ¥ cBoi cyTTeBi Hepomiku. [lo-miepe,
BHECEHHS 10 €IMHOIO PEECTpy HOCYIO-
BUX PO3CJiyBaHb YCiX 3asB Ta IMOBIJOM-
JICHb, Y SIKUX MICTSATBCS JIMIIE 3arajibHi
BiJIOMOCTI, Ta # Ti, 1110 BUKJIA/ICHI B IHTEP-
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mperanii 3asBHUKA, BKa3ylOUl Ha O3HAKU
BYMHEHOTO KPUMIHAJIBHOTO IPaBOIOPY-
HmIeHHS (HaBiTh HE 3aBKAM MEPCOHI(i-
KOBaHI 1 0€3 HaJIE)KHOT'O IOBIJIOMJIEHHS
3asBHUKA PO KPUMIHAIBHY BiIIOBIAaIb-
HICTB), TIPU3BOMSITH A0 3HAYHOTO 3017Th-
IIeHHS KIJTbKOCTI MaTepiaiB, 1o nepedy-
BAaIOTh Y NPOBADKEHHI CIiI40r0. Y CBOIO
4epry, iHTeHCH]iKalis mpami Cciigdoro,
MPOKYpOpa He crpHs€e 00’ €KTUBHOCTI Ta
MTOBHOTI TPOIECY TOCHiHKEeHHs 1H(DOp-
Marlii, 1o HaiiIIIa, Yepes eIeMeHTapHe
3aiiBe HaBaHTakeHHs. [lo-npyre, 3aKkoHO-
JaBIEM HE IependadyeHo 00O0B’SI3KOBOT
mpoueaypH MmoBifoMieHHs oci0 (hizuy-
HUX 200 FOPUIUTHHX ), MO0 SIKUX PO3IIO0-
4aro KpUMiHAJIbHE MPOBAKEHHS, TOOTO
HWIETHCS PO 3aIPOBALKCHHS 171 KoH]i-
JEHITIITHOCTI IOCY/TOBOTO PO3CITiTyBaHHS,
IO CYNEPEYUTh MPHUHLMIAM IJaCHOCTI
Ta BIJKPUTOCTI KPUMIHAJIBHOTO CY/IO-
yrHCTBA. [lo-TpeTe, YNHHUM KpUMIHATb-
HUM IPOLECYaJIbHUM 33aKOHOJABCTBOM
He TiependadyeHO MOXKIMBOCTI CYIOBOTO
OCKap)KECHHS MPOLEAYPU BIAKPUTTS KpH-
MiHAJILHOTO MPOBAHKEHHSI 1 MOYaTKy J10-
CYZIOBOTO PO3CIHiyBaHHS, IO TaKOX HE
CHpUsie JOTPUMAHHIO MpaB 1 3aKOHHHUX
IHTEepeciB HOTO YYaCHHKIB, MOXKIUBOCTI
JOCTYIly O CYIOBOIO 3axucty. Yomychb
YKpPaiHCHKHMI 3aKOHOJABELb anpiopi mo-
CTaBHB y HEPIBHUHU JOCTYI A0 CYZOBOTO
3aXHCTY 3asiBHHUKA 1 cy0’€KTa, MIOJ0 SIKO-
rO PO3MOYaTO KPUMiHAIbHE MPOBAJKEH-
Hs (HaBITH SKIIIO BOHO PO3ITOYaTo 3a (hak-
ToM, a He o0 ocodn). Crartsa 303 KIIK
VYKkpaiHu Hajae TpaBoO JHILIE 3aSBHUKY
OCKap)KUTH B CyIOBOMY MOPSAKY Oe3i-
SUTBHICTH CJIITYOT0, MPOKYPOpPa CTOCOBHO
HEBHECEHHS BITOMOCTEH TIPO KPpUMiHATh-
HE IPaBONOPYLICHHS 10 €IUHOIO pee-
CTPY JOCYIOBHX DO3CIigyBaHb. 1akoro

poay BHOIPKOBICTh MPSAMO MOPYIIYE KOH-
CTUTYLIHHI ITpaBa TPOMaJsiH Ha CYIOBHI
3aXHCT.

SIKIO K BITYM3HSIHUH 3aKOHOZABELb
BBaKa€, IO BIJKPHUTTSA KPHUMIHAIHHOTO
NPOBAHKEHHS 1 MOYAaTOK KPUMiHAIBHO-
ro TepeciigyBaHHs CIif PO3IVISIATH SIK
3BUYHE, IMOBCSAKICHHE SIBHIIC IS KOXK-
HOTO TPOMaJITHIHA HAIIOi JIEPKAaBH, TO
TaKu| TIIXIA YABISETHCS BKpal Hebe3-
neyHuM. Bin moxe mpumsBectH (i BKe
NPU3BOIUTH) 10 NPUHIDKEHHS YecTi U
TiIHOCTI YECHMX, MPUHIHUIIOBUX I'poMa-
JISH, TIIPUEMITIB, O13HECMEHIB, JIepIKaB-
HUX CITy>KOOBIIiB. CTIPOIICHICTh 3aBXKIH
KOPECIIOHIY€E 3 MOXKIIUBICTIO 1 CITOKYCOFO
BIIKPUTTS KPUMIHAJIBHOTO MPOBAIKEHHS
1 TIOYaTKOM KPHUMiHAJIBHOTO IEepeciiry-
BaHH MO0 HeOaXXaHUX 0Cl0, 3a1iCHEH-
HSIM pei/IepChKUX 3aX0TUICHb Ta IIepepo3-
TTOJTIJIOM BJIACHOCTI, 3BEJICHHSAM PaxXyHKiB
13 KOHKYpEeHTaMH, TUM OiJbIlle B yMOBax
3BICHOTO PiBHS KOPYMITOBAHOCTI CYZIOBHX
Ta MPaBOOXOPOHHUX OPraHiB.

[Ilo0 BHOKpEMIICHHS €TariB J0CY-
JIOBOTO PO3CIiAyBaHHS B KOHTEKCTI ITO-
JIO)KEHb YMHHOTO KPUMIHAJIBHOIO IpO-
LIECYaJIbHOTO 3aKOHOJIaBCTBA YKpaiHH, TO
B HAyKOBHX JKepeJiax movasu 3’ iBIsSTHCS
MPOTO3UIIii 3 pO3B’s13aHHS Li€l TPOOIEMH.
Tak, B. B. Banusipuyk Buainsie Tpu eranu
nmocymoBoro posciimyBanHs. «llepmrumit
eTarl, Ha TyMKy HayKOBLS, — LI€ PO3CIiLy-
BaHHS, SIKE MPOBOAUTHCS 3a (PAKTOM BH-
SBJICHHS MOJi1, 10 MICTUTh O3HAKU KpH-
MiHaJIBHOTO MPaBONOPYILIEHHS, BITHOCHO
HEBH3HAYCHOTO (3arajbHOT0) Koja 0cih
(komM e HE BCTaHOBJIEHO OCO0Y, MpH-
YEeTHY JI0 Or0 BYMHEHHS (I11103pI0BaHO-
r0)). OCHOBHOIO METOIO LILOTO €TaIy Ja0-
CYZIOBOTO PO3CIIilyBaHHS € BCTAHOBJICHHS
HasIBHOCTI 200 BIJIICYTHOCTI MOJIT KpUMi-
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HaJBHHOTO TPABOIIOPYIICHHS, BUSBICHHS
1 BUKpUTTSI 0COOH, BUHHOI B 11 BUNHEHHI.
Jpyruii eTamn 10CyJ0BOT0O pO3CIliyBaHHs
Ma€ Miclle TO/li, KOJI Ha TI1/ICTaBi aHaJlizy
(OIIHKM) CYKYIHOCTI 3i0paHKX y MpoBa-
JUKCHHI JOKa3iB, Ha TYMKY CJTiT90TO, TIPO-
Kypopa BCTaHOBJIEHA 0c00a, TprUYeTHA 10
BUMHEHHS KPUMIHAJIBHOTO IPaBOIOPY-
LICHHS I BOHA MMOBUHHA OyTH MPUTATHY-
Ta J0 KPUMIHAJIBHOI BiJIIOBIIAJIBHOCTI.
[Ipu3HaueHHSM I[LOTO €TaIy € TMOBiIOM-
JICHHS TI0 MiZ03py 0c00i, sSKa, HAa IyM-
Ky CyO’€KTiB CTOpPOHH OOBWHYBa4eHHS,
MpUYETHA 10 BYMHEHHS KPUMIHAJIBHOTO
[IPaBOIOPYIIEHHS, TOOTO BiH MO CyTi 30i-
raeThCs 3 MPOLEAYPOIO MHCEMOBOTO T10-
BIIOMJICHHSI TIpO Mimo3py. Tperii eram
JIOCYZIOBOTO PO3CIiAyBaHHS ITPOBOIUTHCS
010 KOHKPETHOI 0coOu (T1i103proBaHo-
ro). Bin mounHaeTbcs micas Bpy4YeHHs
0co0i MUCHMOBOTO TIOBIZOMIICHHS IIPO
Mi/103py 1 3aBEPIIYETHCS CKIIAIaHHSIM 00-
BHHYBAQJIBHOTO aKTa Ta HACTYITHUM 3BEp-
HEHHSM 3 HUM JI0 cyay» [9, c. 344].

Sk BHIAETBCS, Y 3alpPOIOHOBaHii
B. B. Bannsipuykom Mojeni BHOKpeM-
JIeHI Tepioan 3Ae0UIBIIOr0 HaraayroTh
cutyarii (yMOBH) pPO3CHiIyBaHHS, aHIK
eTaIy SIK BiIPi30K Yacy, YaCTHHA IUIAXY.
Kpim Toro, B miii Mozeni aOCOIIOTHO HE
BpPaxoBaHO CHUTYalilo, KOJIH BIAKPUTTS
KPUMIHAJIBHOTO MPOBAKEHHS PO3MOYH-
HAETHCS HA IIJICTaBl 3aTPUMaHHS 0CO0H,
MPUYETHOI 0 BUMHEHHSI KPUMIHAIBHOTO
npasomnopymenss (crarti 207, 208 KIIK
VYkpainn).

He MokHa moromuTucek i3 Kareropud-
HIiCTIO cymkeHb 1 B. O. ManspoBoi oo
NOJIITY TPOIIECy PO3CIiyBaHHS Ha TPU
eTamy: MOYaTKOBHM, HACTYITHUH 1 3aBep-
[abHUH 1 THMH apTyMEHTaMH, SKi HaBO-
JITHCSl Ha KOPUCTB ITi€l mepioau3ariii. 30-

kpema, B. O. ManspoBa Harosomye, 1110
MOYATKOBUH €Tal pPO3CIiAyBaHHS IMOYH-
HAETHCSI 3 MOMEHTY TPUHHSATTS CI1IIAM
MepBUHHOT 1H(OPMAIIii TIPO TOMII0 3J10-
YUHY 1 3aKiHYY€ThCS TPUUHATTAM HUM
pIlIEHHS PO MOBIIOMIICHHS KOHKPETHIN
oco0i mpo mixo3py [10, c. 17]. I3 mpuBomy
[BOTO BBAKAEMO 3a JIOIIBHE 3ayBa)KH-
TH, 1m0 3TigHo 3i cT. 214 KIIK VYkpainu
KpUMiHaJIIbHE TPOBAPKEHHS PO3IOYH-
HAEThCS 3 MOMEHTY BHECEHHS CIIIUUM,
MPOKYPOPOM HEOOXiAHUX BiOMOCTEH 10
€IMHOTO PEECTPY AOCYIOBHX PO3CIITY-
BaHb 1 JUIs I[LOTO Y HUX € 24 rofuHu (a HEe
3 MOMEHTY OTPHUMaHHSI CIIITYUM TICPBUH-
HO1 iH(oOpMaIlii, K MMpo e MHUIIE IIUTO-
BaHUI aBTOp). OKpiM TOTO, y 3amporo-
HOBaHI MOJENI Tepiofn3aiii eTariB
PO3CIilyBaHHS TaKOK HE BPaXxOBaHO CH-
Tyallito, KOJK 0co0y 3aTpUMaHO B TIOPS/I-
Ky crareit 207, 208 KIIK Ykpainu, ToOTO
KOJIU MAEThCSA MPO OYEBUJIHMM 3JIOUHH.
VY 11bOMy BUTIAJIKY 3aKOH BUMArae BiJ{ CJIiji-
90ro, MPOKYypopa 3AIMCHATH TTOB1TOMIICH-
HS TIPO TiI03py 3aTpUMaHiii 0co0i Herau-
HO yNIpoJ0BXK 24 romuH. SIKIIo ciiryBaTu
norimi B. O. MansipoBoi, To B Takomy pasi
MOYAaTKOBUI eTam po3CiiayBaHHs Oyxe
pealti3oByBaTHCS MPOTATOM OJHiET mo0wH,
3 YIM HE MOKHA TTOTOUTHUCS.

binmpmr  yckmamHeHy —Tiepionn3alito
eTariB JIOCYIOBOTO PO3CIIiTyBaHHSA 3 ypa-
XyBaHHSAM cCrHenu(iku TPUHAHATTS I1EB-
HUX TPOLECYAIbHUX PillleHb MPOIOHYE
B. M. IlleBuyk. Bin BHOKpeMITIOE ABI MO-
Jleni mepioau3arii 3 YMOBHUMH Ha3BaMH:
mudepeHIiiioBana i cuaTesytoda. [lepma
BKIIIOYA€ B ce0e MOYaTKOBHIA 1 HACTYITHUHN
eTanu po3CIigyBaHHS B yCTaJICHOMY iX
PO3yMiHHI, TOOTO TOYATKOBUH eTar po3-
MOYMHAETHCS 3 MOMEHTY 3aHECEHHS 3a-
sBH a00 TOBIOMIICHHS TIPO BYWHEHHS
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KPUMIHAJIBHOTO IPABONOPYLICHHS 10
€aMHOrO peecTpy AOCYIOBHX PO3CIHi-
nyBab (cT. 214 KIIK Ykpainn) i 3aBep-
IIYEThCS TMOBIJOMJICHHSM TIPO MiJI03pPy
(ct. 276 KIIK VYkpaian). l'omoBHEM 3a-
BIAHHSM LbOTO €Taly € BiJIIIyKaHHS
JIOCTATHIX HOKa3iB IUIA OTOJIOIICHHS ITi-
no3pu oco0i y BYMHEHHI 31mounHy. Ha
BUKOHAHHS IIbOTO 3aBAAaHHS MalOTh OyTH
CHpsIMOBaHI ¥ TakTHYHI omepariii, o
npoBoAsaTecs. Hactynnuil eranm y pos-
DISAYBaHIN MoOMeNi mepiomn3ariii po3Ino-
YUHAETHCS 3 BPYUYEHHSI 0C00i IMMCHMOBO-
ro MOBiOMJICHHS Mpo Tino3py (ct. 278
KIIK Vkpainu) i TpuBae A0 3aKiHUCHHS
JIOCYJIOBOTO PO3CJIilyBaHHSI 1 BHECEHHS
MIPOKYPOPOM 10 €JTMHOTO PEECTPY JI0CY-
JOBHX PO3CIiyBaHh HEOOXiTHHUX BiZO-
MocTeid. Lleit eram 3a CBO€I CYTHICTIO
€ TMiJCYMKOBHM, CIPSIMOBAaHMM Ha (op-
MYBaHHS HaJIe)KHOI JJOKa30BOi 0a3u, sKa
HaJIa€ MiJICTaBu TPOKYPOpY B HAWKOPOT-
IR CTPOK TICSA TIOBIIOMIICHHS 0CO0i
TIPO Mi103py 3AIHCHUTH OTHY 3 TAaKHUX il
1) 3akpuTH KpUMiHAJIbHE MPOBAKCHHS;
2) 3BEpPHYTHUCS NI0 CYAy 3 KJIOMOTaHHSIM
PO 3BUIBHEHHS 0COOM BiJl KpUMiHAJb-
HOI BIAMOBIMATBEHOCTI; 3) 3BEPHYTHCS
70 Cydy 3 OOBHHYBAJIBHMM aKTOM, KJIO-
MOTAaHHAM IIPO 3aCTOCYBaHHS IIPUMYCO-
BHX 3aXOHiB MEAWYHOTO a00 BUXOBHO-
ro xapakrepy (cr. 283 KIIK Vkpainm).
dopMyBaHHs HaJEKHOI JOKa30BOI 0azn
nependayae HEOOXIAHICTh y BHUpIMIEHH]
PI3HOMaHITHUX 3aBJaHb PO3CIIiTyBaHHS,
y TOMY YHMCH1 # TAKTUYHOT CIIPSIMOBAHOC-
Ti, 3ac00aMU PO3B’sI3aHHS IKUX BHCTyIIa-
FOTh BIiJITIOBIJTHI TAKTHYHI OTepallii.

Ha nymxy B. M. IlleBuyka, MOxIuBa
Y 1HIITa MOJENTb TIepioAM3aIlii eTarmiB po3-
CJIiyBaHHS, YMOBHO Ha3BaHa CUHTE3YIO-
4a. 3a i€r0 MOAEIIIIO Ba 3a3HAYCHUX Ca-

MOCTIHHHX €Tany 00’ €AHYIOTHCS B OJHH,
OCKUIBKM MPOIEC KPUMIHAIBHOTO TpO-
BQ/DKCHHSI PO3MOYMHAETHCS 3 TIOBIJIOM-
JeHHS 0co0i Mpo MiAo3py y BUMaAKax ii
3aTpUMaHHS Ha MICIIi BUMHEHHS KPHUMi-
HAJIBHOTO MPABOIOPYIICHHS YK Oe3roce-
PEnHBO Miciist HOro BYMHEHHS 200 TpH 00-
paHHi 10 0COOM OIHOTO 3 MepeadadYeHNX
3aKOHOAABCTBOM  3alOODKHUX  3aXOiB
(ct. 276 KIIK Ykpaiau) i IpUITHHIAETHCS
13 3aKiHYEHHSM JIOCYJIOBOTO PO3CIimy-
BaHHA 1 BHECEHHSIM IIPOKYPOpOM 110 €11~
HOTO PEECTPY OCYAOBUX PO3CIiaTyBaHb
HEOOXIHUX BIJOMOCTeH. Takoro pomy
CUHTE3YIOUHA, IHTeTrpaIliitHuii eTarl moe/I-
Hy€ B c001 BCIO CYKYITHICTh 3aBIaHb, SKi
HEOOXiTHO BUPIIIUTH IiJ] 4ac TOCYI0BO-
T'O PO3CIiLyBaHHS, @ TAKOK PEKOMEHaii
3 00paHHSl ONTHMAJBHUX IIISIXIB 1 3aco-
0iB 1x po3B’si3anns [11, c. 252, 253].

Ha BimMiHy Big HaBeACHUX IO3MUITIH
I B. MockaneHKo CTBEpIDKYE, 10 Mexi
eTariB JIOCYIOBOTO PO3CIHiTyBaHHS BH-
3HaYa€ Cliya CHUTyalis, XapakTep 3aB-
JlaHb PO3CIIIyBaHHS Ta (DaKTHYHI MOXK-
JIMBOCTI BUSIBJICHHSI i (bikcalii Joka30Bo1
iHopmarii, a He Te UM IHIIE TPOIECY-
anpHe pimenns [12, c. 14, 15]. Ha min-
CTaBl [bOTO BOHA BHOKPEMIIIOE TaKi eTa-
¥ Ta MiIeTany po3ciiyBaHHs 3I0YHHIB!
IMOYATKOBHMH Ta MOMAIBLIINN, 3 IOMIIOM
OCTaHHBOTO K HAWCKJIAAHIIIONO Ta HaN-
TPUBAJIIIOTO Ha TPH IiAETAINN: TiaeTar
aHANMITHYHOI po0OOoTH cIigdoro, podouuit
Ta 3aKirounuii [12, c. 8].

Baaxaemo, o Bukmazgeni I. B. Moc-
KaJICHKO MPOMO3HUIIIT MAIOTh IUCKYCIHHHN
XapakTep 1 He BUPIIIYIOTh y TOBHOMY 00-
cs31 mpobieMu Tepiogu3arii 10CyI0BO-
r0 pO3CHiTyBaHHS. 30KpeMa, BUKIUKAE
3alepeyceHHsl BiMOBa BiJl ypaxyBaHHS
NEBHUX MPOIECYalbHUX PIllICHb IJIsi BH-
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OKpEeMJICHHS TIEPiONiB PO3CIiayBaHHS,
HaNpPUKIIAI, TAKUX SK ITOBIIOMIICHHS TIPO
Mi103py, NPU3YNUHEHHS a00 BiJHOBIICH-
Hsl IPOB/IKCHHS, 0OpaHHs 3armo0iKHOTO
3axomy Tomio. Li mpouecyanbHi pimeHHs
€ BU3HAYaJBHUMH 1 HE MOXYTh HE IIO-
3HAYaTUCS HA PyCi KPUMIHAJIHHOTO IIPO-
BaJDKEHHS, IOCIIOBHOCTI 30UpaHHs J10-
ka30Boi iHpopmanii. Lltyuynum Bumsigae
1 PO3MOJIT Ha MieTany PO3CIIiyBaHHS.
Sk BUmaeThCA, aHATITHIHA poOOTa CIIijI-
JOTO 3MIHCHIOETHCS Ha KOKHOMY 3 €TalliB
po3cIligyBaHHS, a TOMY ii OOMEXKEHHS
B OJTHOMY ITiJICTAIli € HEJIOTIYHUM.

3 orjsiy Ha BUKJIA/IEHE BBAXKAEMO 3a
JOIUTbHE 3alpOTIOHYBAaTH TaKi KOHIIET-
TyaJIbHI MiIXOIN IO BUPIIMICHHS TPOOIeM
repiofu3arii JOCYIOBOTO PO3CIiTyBaH-
v [lo-mepire, Tpeba BHXOIUTH 3 TOTO,
10 KPUMIiHAIIbHE POBAKCHHSI MA€ YiTKO
BH3HAYEHY BHYTPILIHIO CTPYKTYpY, €lie-
MEHTaMH SIKOi BUCTYIAIOTh CTaJii Ta eTa-
T, IPAYOMY TIEPIII € OUTBIT 00’ EMHIMH,
BKJTFOUAIOTH Y ce0e MEeBHY KUIBKICTh eTa-
B, a TOMY iX HE MOYKHa OTOTOXKHIOBa-
TH 1 BUKOPUCTOBYBATH K CMHOHIMH. Ha
ChOTO/IHI B KPUMiHAIBbHO-IIPOIIECYaTbHil
JiTepaTypi BHOKPEMIIIOIOTh Taki CTamil
KpUMIiHAJIBHOTO Tiporecy: 1) mocymoBe
pO3CIigyBaHHS; 2) MiArOTOBYE IIPOBa-
JOKeHHs; 3) cynoBud posrisin; 4) mpo-
BaJUKCHHS B CY/Ii aleJIsIiifHOT IHCTaHIII;
5) mpoBaJPKEHHS B Cy/l KacalliifHOl iH-
cTaHIii; 6) BUKOHAHHS CYJIOBHX PIIICHb;
7) mpoBaxenns y BCY; 8) mpoBamken-
HS 332 HOBOBHSBIEHHUMH OOCTaBUHAMH
[13, c. 23]. I3 HaBeneHOro BUILIMBAE, 1110
JOCYJIOBE PO3CIiIyBaHHS € CAMOCTIHHOIO
CTaJII€I0 KPUMIHAIBHOTO MPOBAKCHHS,
SKa PO3MIOYNHAETHCS 3 MOMEHTY BHECEH-
HS BIOMOCTEH MPO KpUMiHAJIbHE MPaBo-
nopyuenHs o €P/IP i 3akiHuyeTbes 3a-

KPUTTSIM KPHUMIHAJIBHOTO TPOBAIKEHHS
a00 HampaBJICHHSM JI0 CYAy 0OBUHYBab-
HOT'O aKTa, KJIOTIOTaHHS PO 3aCTOCYBaH-
HS TIPAMYCOBHUX 3aXOJiB METUIHOTO a00
BUXOBHOI'O XapakTepy, KIOHNOTaHHS PO
3BUIBHEHHS 0COOU Bijl KpUMIHAIBHOT BijI-
noBigansHOCTI (1. 5 c1. 3 KIIK Ykpainn).
I nmure B Mexxax i€l cramii MOKHA BHII-
JISITH TIE€BHI1 €TaIu SK 03HAKH MTOCI1I0BHO-
ro pyxy KpUMIHAJIBHOTO HPOBAKEHHS,
MpoIeIypy 30UpaHHs JT0Ka3iB.

[To-npyre, MOCHTIIKEHHS B 3a3HAYCHIH
HapuHi 3HaHb HAJAIOTh MiJICTAaBH CTBEP-
JDKYBaTH PO iICHYBaHHS JEKUILKOX ITiJ-
XOIIB JO BH3HAUCHHS E€TaIliB JTOCYIOBO-
IO PO3CIiAYBaHHS, SIKI YMOBHO MOXYTh
OyTu Ha3BaHi: 1) HOPMaTHBHHIA, 32 SIKUM
BUOKpPEMJICHHS TIEBHUX €TalliB OB’ S3aHO
3 MPUHHATTAM BiAMIOBIIHUX NPOLIECyab-
HUX DIillICHb; 2) CHUTYyaJOTiYHHH, JIe Tie-
piomu3ariss 3ajJeXUTh Bill CUTYyaIliH, IO
BHHHKAIOTh, 1 CIIeU(IKA THX 3aBIaHb,
SKi HEOOXiTHO PO3B’si3aTh; 3) 3MIlIaHHIA,
TOOTO HOPMAaTHBHO-CUTYaJIOT1UHHM, IO
nepeadavae Moe€JHAHHS IIMX JBOX TOIe-
PEIHIX MIIXOIB 1 JO3BOJISIE PO3MVISAATH
H0TO SIK OUTBIN YHI(IKOBAHHIA.

AHaJi3 mporecyaibHOl i KpUMiHaTic-
TUYHOI JiTEpaTypu MOKa3ye, 10 Ha BU-
3HAUCHHs Tepioau3alii po3ciiayBaHHS
KPUMiHAIBHUX TPaBOMOPYLICHb IO3HA-
YaIOThCS SK CJIMYl CHUTyarii 1 3aBHaHHS,
TaK 1 BIAMOBiMHI TIpolleCyadbHi pilieH-
HSl, SKI TIPUAMAIOTh CIIIYUN, TPOKYPOP
y XOAi 3AIHCHEHHS! KPUMIHAIBHOTO MpO-
Ba/KeHHs. ToOOTO MpH BU3HAUCHHI €TaIliB
po3ciiyBaHHsT HEOOXiJHO BpaxoBYBaTH
Il [Ba YUHHUKH.

[To-Tpere, y mepionu3artiii J0CyI0BOTO
PO3CIiTyBaHHSI MOXJIMBHM € BHOKpPEM-
JICHHSl TaKuX eTamiB: 1) BiAKpUTTS KpH-
MIiHAJBPHOTO TPOBAUKEHHS  (BUXIiTHHUN
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eTarn); 2) moJaTok KpUMiHaJILHOTO ITPOBa-
JOKEeHHS (ITOYaTKOBHH eTarr); 3) MpoaoB-
JKCHHSI KPHMIHAJIBHOTO IPOBAJKEHHS
(mactynHuil eram); 4) 3aBeplIeHHS KpH-
MIHAJIBHOTO TPOBAKCHHS (3aBepIaib-
HUU eTar).

[lomo  BIAKPUTTS  KPUMIHAIBEHOTO
MIPOBA/KEHHS K CaMOCTIHHOTO eTaIry
JIOCYJIOBOTO PO3CIiyBaHHS, TO JIOIJIb-
HICTh MOro BHOKPEMIJICHHS 3yMOBJICHA
cnerudikoro NporecyalbHuX i, 13 mpo-
Ba/DKEHHS SKUX PO3MOYMHAETHCS JIOCY-
JIOBE PO3CIilyBaHHS, KOIIOM CYO €KTIB,
sKi OepyThb y4yacTb y 3AIMCHEHHI IHUX A1l
(cmimumii, TPOKYpoOp, 3asBHHK Ta iH.),
XapaKkTepOM BHUXITHUX 3aBlaHb, 10 ITiJI-
JIATAlOTh PO3B’SI3aHHIO, MOTPEOOI0 Yy BH-
3HAYEHHI TOJOBHUX HAMPSMIB isIILHOC-
Ti ciimyoro. [Hakime Kakyyu, 3a3HaueHa
JUSUTBHICTH  BIATIOBIZAa€ KpUTEpisiM ca-
MOCTIHHOTO MPOBAKEHHSI, OCKUIBKU €
CHUCTEMOIO MPOIECYATbHHUX I Y MEKax
KpPUMIHQJIBHOI TIpoliecyanbHOi  (hopmu
JIOCYZIOBOTO TIPOB/KEHHS, SIKi 3yMOB-
JIIOIOTh BUHUKHEHHS TIEBHOI CYKYITHOCTI
MPOLIeCyadbHUX BiJIHOCHH Ta CIPSMOBa-
Hi Ha BUKOHAHHS €JIMHOTO 3aBJaHHS, U
LIJIKOM TIPaBOMIPHUM € PO3YMIHHS 1 J0-
CJTIJKeHHS €1 TiSUTBHOCTI caMe K caMmo-
cTiitHOTO TMpoBaKeHHs [9, c. 334].

Buxigamii etam 0OMEXY€ThCS MO-
MEHTOM BHECEHHS BigomocTed mo €nu-
HOTO PEECTPY JMOCYIOBUX PO3CIiayBaHb
(€PP). Sk 3a3nauatots B. [I. bepnas ta
H. B. Hemensa, «pimeHHas mMpo modaTok
JIOCYJIOBOTO  PO3CHigyBaHHS (HaKTUIHO
MIPUPIBHIOETHCS JI0 BHECEHHS JI0 PEECTPY
BIJIMOBIJIHAX BIJJOMOCTEH, L0 MOXYTh
CBIIYNTH TPO BUYMHECHE KpPHUMiHAIBHE
npaBomiopymieHHs» [14, ¢. 63].

JkepenaMu TakWX BiIOMOCTEH BH-
CTYTAIOTh:

— 3asiBM NOTEPHIINX, TOOTO OCiO 1110
0e3mocepe/IHbO MOCTPAXKAAIH BiJl HEMpa-
BOMIPHUX JIiif TPaBOMOPYITHUKIB;

— 3asgBU (TIOBiOMJICHHS) 3asBHHKIB
(ct. 60 KIIK Ykpainu), To0TO moiH(Op-
MOBaHHMX 0Ci0 (pouyi, OIM3bKi, 3HAHOMI,
KOJIETY TTOTEPIIJIOro, JTiKapi MIBUIKOT Me-
JIUYIHOT JIOTTIOMOT'H 200 MPUIMAaTbHUX BiJI-
JIJIEHD JTIKapeHb, MepeciuyHi TPOMaIsHH,
IO CTaJd OYEBUALKIMH HPOTUIPABHUX
JIisSIHb, Ta iH.);

— MOBIIOMJICHHS (pamopT, MPOTOKOI,
aKT) YHOBHOBaXCHUX 0Ci0, 30KpeMa THuX,
XTO 3/AICHIOBaB BiJIOMYYy IEPEBIpKY,
PO3CIilyBaHHSI HEIIACHOTO BUITAJKy Ha
BHPOOHHMIITBI, 3aTPUMaHHSI OCOOH, IO
MiJO3PIOEThCS Y BYMHEHHI KPUMIiHAIb-
Horo mpasonopymeHas (cr. 208 KIIK
Ykpainn);

— ONpPWIIIOMHEHI B 3aco0ax MacoBOi
iHpopmarii a0 B JOKyMEHTaJIbHUX KiHO-
gn BigeodinmpMax, [HTepHeTI MOBimTOM-
JIeHHs PO (aKTH NPOTUIPABHUX JIili;

— parnopTu (aKTH epeBipoK) MPOKYypo-
piB 3a pe3ynpraTamu 3IiHCHEHHS Harys-
JOBUX (DYHKIIIH;

— paropTH CHiBPOOITHUKIB OMEpPaTHB-
HUX ITIPO3ILIIB 32 pe3ynbTaTaMy MpoBe-
JICHHSl 3aXO[iB, IependadeHnX 3aKOHOM
VYkpainu «lIpo omnepaTuBHO-PO3LIYKOBY
JUSUTBHICTBY», CTPSIMOBAaHHMX Ha BUSIBIICH-
HS (aKTiB HEMpaBOMIpHUX Ai i3 OOKy
oKpemMuX (Pi3UIHUX Ta IOPUINIHHUX 0Ci0;

— paropTH CIAiAIMX Ipo Oe3rnocepeHe
BUSIBIICHHSI HUMH O3HaK KPUMiHAJIBHUX
MIPABONOPYIICHb ITiJ] Yac 3IHCHEeHHS iH-
HIOTO JOCYIOBOTO PO3CIiyBaHHS, TOOTO
MIPEIONNIIIATbHI BIZIOMOCTI.

[TouaTkoBUIl eTanm AOCYIOBOIO PpoO3-
CIIyBaHHS, MOT0 MEXi, XapakTep Tak-
TUYHUX 3aBJaHb 3aJieKaTh BiJ 00CTaBUH
BIJIKPUTTS KPUMIHAJIBHOTO IPOBAJ[KEH-
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Hf, 7€ MOXJIMBI JBI BUXIiTHI CHUTYyaIii:
1) mpoBa/KEHHS BiTKPHUTO 32 (DaKTOM BH-
SIBJICHHS TO[i1, 10 MICTHTh O3HAKU KpH-
MiHAJILHOTO MPaBOMOPYIICHHS, BiTHOCHO
HEBH3HAYEHOTO (3arajbHOTr0) Kojla 0ci0
(koM TIe HE BCTAHOBJICHO 0OCO0Y, TPH-
YeTHY /10 HOTo BUMHEHHS (I11i03PIOBAHO-
r0); 2) MPOBaJKEHHS BiIKPUTO TIO BiJTHO-
IICHHIO JI0 KOHKPETHOI 0COOH Ha ITi/ICTaBl
ii 3aTprMaHHs B mopaaKy crarei 207, 208
KIIK VYkpainu.

Ha et wac meprmmii BapiaHT (Hemep-
coHi(pikoBaHMIT) BBa)KAE€ThCS HANWOLIBIIT
MOLIMPEHUM Pi3HOBUIOM MOYATKY KpUMi-
HAJIBHOTO MPOBAKEHHS, METOIO SIKOTO €
BCTAHOBJICHHSI HasIBHOCTI a00 BiJICyTHOC-
Ti TIOJIiT KPUMIHATIBLHOTO TIPABOTIOPYIIICH-
HS, BIANIyKaHHA JOCTaTHIX IOKa3iB s
OTOJIONICHHS Ti03pu 0c00i Yy BUMHEHHI
3nounny (ct. 276 KIIK Ykpainu). 3aiii-
CHEHHSIM M€l porecyanbHoi Aii i 3aBep-
LIYETHCS PO3TIISAYBAHUHN €Tall.

VY TEX BUMNAaIKax, KOJU BimOymocs 3a-
TPUMAaHHS I11JI03PIOBAHOTO Ta OTOJIOIICH-
Hs HOMY MTOBiTOMJICHHSI TIPO MiA03pY HPO-
TATOM 24 TOAWH 3 MOMEHTY 3aTPHUMAaHHS,
TOJIOBHE 3aBIAHHS CJIITIOTO, TIPOKypOpa
MOJISiTa€ y JIOBEJCHHI TPUYETHOCTI ITi€l
0CO0M 10 BYMHEHOTIO KPHUMIiHAJIHHOTO
MPaBOMOPYLICHHS 1 MiATBEPKEHHS 00-
I'PYHTOBAHOCTI 3J[IICHEHOTO TIOBiIOMJICH-
HS Tpo migo3py. Ha po3B’s3anHs mporo
3aBIAaHHS CIPSIMOBaHI BCi MEPIIOYEPTOBI
cimigi (po3UIyKoBi) Ail, IO MPOBAIATHCS
Ha TI0YaTKOBOMY €Talli PO3CIiTyBaHHSI.

[Ticnst BUKOHAHHS BiJIIOBIIHUX TIPO-
LeCyaJbHUX PIIICHb 1 PO3B’s3aHHS IO~
YaTKOBUX 3aBJaHb PO3CIITyBaHHS IEpe-
XOJIUTH JIO CBOTO HACTYITHOTO €TaITy, sSIKUi
MOB’sI3aHMK 13 30MpaHHSAM HEOOXiTHUX
JIOKa3iB BCTAHOBJICHHSI BUHYBATOCTI OCO-
OM 1 B MONAJbIIOMY 3aBEPUICHHSIM JO-
cynoBoro posciigyBanus (ct. 283 KIIK
VYkpainn).
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Kypagean B. [Ipo6iembl nepuoausanum 10cy1edHOro paccjie10BaHus

B crartbe ¢ yueToM HOpM JIEHCTBYIOLLETO YIOJIOBHOIO MPOLECCYaTbHOIO 3aKOHOAATENbCTBA
YKpauHbBI U TONOKEHUNA OOIIeH TeOpUH KPUMUHAIUCTUKA PACCMOTPEHBI COBPEMEHHBIC TIOJI-
XOJIbI K OMPEACICHHUIO MIEPHOIU3AINH TOCYACOHOr0 pacciieioBanus. [IpeaioxkeH aBTOpCKuid
BapHaHT BBIJCIICHUSI 3TATIOB JOCYACOHOTO PaCcCIICIOBAHMUS, U3JIOKEHBI KPUTEPHH 3TON MEPUO-
JTU3AIMY, TT0Ka3aHa e¢ posib B (HOPMHUPOBAHUYU PEKOMCHIAIUI JIJIsl OPTaHU3aI[MK PacCieIoBa-
HUS YTOJIOBHBIX MPABOHAPYIIIEHUH.

Knioueswvie cnosa: yronoBHbIN MPOIECC; CTAAUH YTOJIOBHOTO Mpolecca; 10cyne0Hoe pac-
CJIe/IOBaHKE; UCXOSALINHN, IEPBOHAYATIBHBIH, MOCIEAYONIUN 1 3aKJIFOUATEIbHBIN 3Talbl.

Zhuravel V. Problems of division into periods of pre-trial investigation

In the article, taking into account the norms of current criminal procedural legislation of
Ukraine and positions of general theory of the criminalistics, modern scientific goings to deter-
mination of division into periods of pre-trial investigation is considered. The marked problem
always confessed actual and impotent, as every stage of investigation determines the own circle
of strategic and tactical tasks, facilities of their permission, directions of activity of investigator.

At finding out of division into periods of pre-trial investigation it is necessary to go out from
that criminal realization has a severe certain underlying structure the stages and stages come
forward as elements of that, thus the first are a more volume, include for itself the determined
amount of the stages, and that is why they cannot be equated and use as synonyms. Pre-trial in-
vestigation confesses as the stage of criminal process and exactly within the limits of this stage
it follows to distinguish the certain stages, as signs of successive motion of criminal realization,
procedure of assembly of proofs.

For today it is possible to distinguish such going near determination of the stages of pre-trial
investigation : 1) normative after that the selection of the certain stages is related to the accep-
tance of corresponding judicial decisions; 2) situation-logical, where a division into periods de-
pends on situations, that arise up specifics of those tasks, that must be untied; 3) mixed, in other
words normative and situation-logical, that foreseen combination of the marked approaches
and allows to examine its as more compatible.

Among the stages of pre-trial investigation it is expedient to distinguish: 1) opening of crimi-
nal execution (outgoing stage); 2) beginning of criminal execution (initial stage); 3) continua-
tions of criminal execution (next stage); 4) completions of criminal execution (finishing stage).

Keywords: criminal procedure; stages of criminal procedure; pre-trial investigation; stages
of pre-trial investigation; outgoing, initial, next and finishing stages.
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B. BAIITHAPYYK

ZoueHm Kapeapu KpUMIHANbHOZO NPOYUCCY
HauyionanbHozo opuguunozo yrisepcumemy
imeni Apocrasa Myapozo,

KaHAUZam 0puJUYHUX HAYK

V/IK 343.14

Cyrnictp KaTeropii «Tarap J0KasyBaHHS»
Yy KPUMIHAABHOMY NPOBaJKEeHHI YKpalHH

VY crarTi KOCHKY€EThCS OfiHA 13 HAHOLIBII TNCKYCIHHUX KaTeropm KpI/IMlHaJ'H)HOFO po-
L[ECYaIbHOrO NpaBa — «TArap J0Ka3yBAHHS. [i BuBuenHIO y BiTUM3HAHII HayKOBm Jitepary-
Pl JIOHHHI IPUCBSIYYBAIOCS MaJ0 yBaru i OCUTh YaCTO BOHA OTOTOXKHIOBAJIACS 13 MOHATTAM
«000B’SI30K JTOKa3yBaHHI». ABTOPOM 3allpOMOHOBAaHA M apryMEHTOBaHA HEOOXiTHICTh PO3y-
MIHHSI «TArapsi JOKa3yBaHHs» SIK KaTeropii caMoCTIiiHOT, pO3IVISIHYTI XapaKTepHi 0COOIMBOCTI,
1110 JTAFOTh MOJJIMBICTB 11 BiZ]MEXYBaHH: BiJ] «000B’s3Ky JIOKa3yBaHHs. BucoBIeHa O3uUIIis
110J10 TIOPSIAKY PO3IIOAIICHHS TSrapsl I0Ka3yBaHHS B CydyaCHOMY KPUMiHAJIbHOMY IPOBaJIKEH-

Hi Ta BHIAJKH MOXJIMBOTO HOTO IMEPEeMIlICHHS Ha IHIIUX Cy0’ €KTIB.
Knrouoei cnosa: xpuMmiHambHe TIpoliecyaIbHE TOKa3yBaHHSA, TSATap JOKa3yBaHHS, 000B’ 30K

JIOKa3yBaHHs, BI/IMOBIaJbHICTE, IHTEpPEC.

AKTyaJbHicTh cTaTTi. Po3BUTOK Ha-
YKH BITYM3HSIHOTO KPUMIHAIBHOTO TIPOIIe-
CY CIIOHYKAE€ JI0 HEOOXITHOCTI TOCHIIKEH-
HS Ta TEPErysiLy TPAAUIIHHIX HAYKOBUX
TTOTJISITIB  TIIOJI0 OKPEMHX OCOOIMBOCTEH
KPUMIHAIBHO-TIPOIIECYaIbHOTO  JIOKa3y-
BaHHA. OCOONMBOI aKTyaJabHOCTI BHPI-
IIeHHS [[bOTO MUTAHHS HAOYJO y 3B’53-
Ky 3 HaOpanHsM yuHHOCTI HOBUM KIIK
VYkpainu, y SKOMy 3allpOlOHOBAaHO PO3-
LIUPEHHS 3MarajbHUX 3acaj KpUMiHAIb-
HOTO TIpOBaKeHHs. J{OCITiKeHHS XK Po-
3yMIHHSI CYTHOCTI Tsraps JOKa3yBaHHS
€ BU3HAYAJIBHUM JUISI HAJIEKHOTO 3aCTO-

CyBaHHS 3MarajlbHOI IIPoLELypH Ta Ii ra-
paHTiif y KpUMIHAIBHOMY IPOBAKEHHI.
Came UMM OOCTaBUHAMH IOSICHIOETHCS
HEOOXIAHICT, HANMCAHHA M€l CTarTi, ii
JIoTiKa Ta 3MiCT.

®opMyI0BaHHA Wijdeld cTaTTi (Mo-
CTAaHOBKa 3aBJaHHA). MeToo pobOTH
€ BU3HAUCHHS CYTHOCTI KaTeropii «rsrap
JOKa3yBaHHA» Ta OOIPYHTYBaHHs HE0O-
X1IHOCTI i1 BBEJICHHS B HAYKOBHH Ta Tpa-
BO3aCTOCOBHHIA 0OIT.

Buxki1ajeHHs1 OCHOBHOIO MaTepiaJy.
Bigmosigao mo cr. 92 KIIK 0008B’s130K
JIOKa3yBaHHS OOCTaBHMH, mNependayeHux

[
© Banuspuyk B., 2014
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cT. 91 KIIK (To6T0 06CcTaBHH, IKi BXOISATH
JI0 3arajbHOrO IMpeAMeTa JOKa3yBaHHS),
MOKJIAJIA€EThCS Ha CIITYOro, MPOKypopa
Ta, B yctaHoBieHux KIIK Bumanakax, — Ha
norepriioro. OOOB 30K /10Ka3yBaHHS
HaJeKHOCTI Ta JOMyCTHMOCTI JOKa3iB,
JMaHWX II0JI0 PO3MIPY MPOIECYaTbHUX
BUTpAT 1 0OCTAaBUH, SIKi XapaKTEepU3yIOTh
OOBUHYBAUEHOTO, TIOKJIAJA€ThCSI HA CTO-
POHY, 110 iX MOJAE.

Ha wam mormsin, y mpommToBaHIiH
CTaTTi, HE3BAKAIOUN Ha 1i Ha3By, peria-
MEHTOBaHI [IBI CaMOCTiWHI Karteropii
KPUMIHAIBHOTO MPOLECYabHOTO IMpaBa:
00OB’SI30K JIOKa3yBaHHs Ta TATap JOKa-
3YBaHHSI.

Ilin 0606 ’s3xk0Mm Ookasysanms HE00-
X1THO PO3yMITH FOPUIANYHUN 000B’SI30K
MEBHUX Cy0’ €KTiB KPHMiHAJILHOTO IPOBa-
JoKeHHA. B 3aranbHiid Teopii mpasa 1opH-
JTUYHUN 000B’SI30K BU3HAYAETHLCS SIK BUJI
1 Mipa HaJeKHOi TOBEJIHKH, SIKa BCTa-
HOBJICHA 3aK0HOM [ 1, c. 345]. OcHOBHOIO
O3HAKOIO FOPUIUIHOTO 00O0B’A3KY € HEO0O-
XiJHICTH HECTHU BIIIOBIIAJIBHICTE 3a HOr0
HEBUKOHaHHS. B KpUMiHaIBHOMY IMpoIie-
cl Taka BIJMNOBIAAJBbHICTh 32 HEBUKOHAH-
Hsl O0OB’SI3Ky JIOKa3yBaHHS MOXe OyTH,
30KpeMa, TUCIUTIIIHAPHOO (HAIPUKIIAI,
noraHa a0o 3BUIBHEHHS 3 poOOTH 3a He-
BUKOHAHHS Y HCHAJIC)KHE BUKOHAHHS
cBOiX npodeciiiHnx 000B’s3KiB) a00 Mpo-
LECYyaJIbHOW (HAIPUKIIAJ, BIJICTOPOHEH-
HS CJTITYOTO BiJl TPOBEICHHS JOCYIOBOTO
pO3CIliyBaHHSI KEPiBHUKOM OpTaHy I0-
CYJIOBOTO PO3CIIiTyBaHHS 3a 1HIIIaTHBOIO
MpOKypopa abo 3 BIACHOI iHIIiaTWBH,
CKacyBaHHSl TIPOKYpOpPOM, SIKHH 3ii-
CHIOE TIpolecyalibHe KEepiBHHIITBO, a0o0
CTTUUM CYIICI0 YH CYIAOM PpIllICHHS
cimiggoro Tomio). byab-axoMmy ropuand-
HOMY 000B’SI3Ky KOPECTIOHIYE MPAaBO BU-

Maraty Horo BUkoHaHHsS. KpumiHanbHui
MpOIECYaIbHHI 3aKOH HaJlJIsIE Cy0’ EKTIB
MPOIECY JOCUTh IIUPOKUM KOJIOM TaKHUX
mpaB (30KpemMa, MpaBo 3asBISATH KIIOTO-
TaHHS, POOUTH 3asBH, MMOJIABATH CKAPTH,
3asBJISATH BiBOIU TOIIIO).

Bpaxxaemo, 110 nomoxeHHs 4.1 ct. 92
KIIK, sika B imMmmepatuBHiii Gpopmi mepea-
Oagae KoJO Cy0’eKTiB OOOB’SI3KY JOKa-
3yBaHHS 3a3HAUYCHHUX Yy 3aKOHI 0OCTaBUH,
periiaMeHTye caMme 000B 30K JIOKa3yBaH-
HS SIK PI3HOBHJ, IOPUIUYHOTO 0OOB’SI3KY.

CTOCOBHO misieapsi 0okazyeamus', TO
nepes] THM, SIK 3aIpOIIOHYBaTH PO3yMiH-
HS1 HOTO CyTHOCTI Ta 0COOJIIMBOCTI HOpMa-
THUBHOTO PEIIaMEHTYBaHHsI, BapTO 3ayBa-
JKUTH, 1110 15 KaTeropist A0C/ipKyBagacs
ITIe TOPEBOTIOIIIHHUMH TIPOIIECyaTiCTaMK
(muB., 30kpema: [3]). B pamsHChKHIi yac
MOXJIMBICTh 1 HEOOXimHicTh i1 icHyBaH-
Hsl, SIK MPABWIO, BIAKUIANACs, OCKIIBKU
e TOHATTS IO CYTI OTOTOXXHIOBAJIOCS
3 IOPUAUYHUM OOOB’S3KOM BCEOIUHOTO,
MOBHOTO ¥ 00 €KTUBHOTO OCIiIKEHHS
BCix 0o0ctaBuH crnipaBu. CripoOu BUJIiICH-
Hs ¥ TOCITJDKEHHS IIbOTO TIOHSTTS Ha TOU
yac (nuB., 30Kpema: [5, c. 242; 6]) mia-
JIABAJIMCS KPUTHULI (IUB., HANPUKIAL: [7,
c. 122-127; 16, c. 507, 508; 8, c. 50]).

Ha nymMKy panssHCRKHX BYSHHX, TSTap
JIOKa3yBaHHS € Pe3yJIbTaTOM CJIiTyBaHHS
JOrMaM 1 TIpaKTHLi KPUMiHAIBHOTO MPO-
1ecy OyprKya3HUX KpaiH Ta XapaKTepHUM
MPOSIBOM 1X KJIaCOBOI CYTHOCTI, a TaKOX
HACJTIAKOM pEaKIiitHOI CYyTHOCTI KYJIBTY

! Tstrap moxasyBauus — (1at. onus probandi)
y IpoLecyalbHOMY IpaBi MpaBHiIa, SKi pETyO0Th
000B’sI3KHM YYaCHUKIB CYJOYMHCTBA LIO/I0 JIOKa3y-
BaHHS 00CTaBUH, ICTOTHHX JJIS CIIPABH, 1 HACIJIKH
HEIO0Ka3aHOCTI X 00cTaBuH. TArap moKa3yBaHHS
BUpaKae MPHUHIMIT 3MarajbHOCTI KPUMIHAJIBHOTO
1 IIUBIJIBHOTO TIPOIIECy, OOyMOBIIIOE aKTUBHY POJIb
cyny (muB.: [2]).
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oco0m B ramysi npaBa. Bin xapaktepHuit
JUTSL TIpoTiecy OOBHHYBAIBHOTO THITY, JI€
PO3MOAUISETECS MK CTOPOHAMH, MPH-
YOMYy HEMOJaHHS CTOPOHOIO JIOKa3iB
JUIsE OOTPYHTYBAaHHSI BUMOT MPH3BOJHUTH
JI0 HETaTHBHMX HACJIJIKIB, TOOTO 0 He-
CIPHUSTIUBOTO BHPINICHHS CIpaBu |8,
c. 508].

Henpuitaarts uporo sBuma (Tsraps
JIOKa3yBaHH:) MOJKEMO 3yCTPITH  y BiT-
YU3HSHUX BUJAHHSAX 3 KPUMIHAJIBHOTO
MIPOTIeCy SK B OCTaHHI POKHU (B HUX Tpa-
TUIIIITHO MOBa MIILTA JIUIIIE TTPO 000B’SI30K
JIOKa3yBaHHS, 1110, BiJIOBIIHO IO CT. 22
KIIK Vkpainu 1960 p., moxmagaBcs Ha
TaK 3BaHUX Cy0’€KTIB, SIKi BEAyTh KPUMi-
HaJBHUNA TIporiec (opraH Ai3HAHHS, CIiJ-
q0T0, TIPOKYpOpa, CYAI0) (IUB., HAIIPH-
xman: [10, c. 137; 11, ¢. 138; 12, c. 148)),
TakK i B Hall yac (Tsrap JOKa3yBaHHs 3HO-
BY JK OTOTOKHIOETBCSI 3 000B’SI3KOM HOTO
3MIACHEHHS, 1 OOMJIBA TEPMIHU BXHUBa-
FOThCSI SIK CHHOHIMHU) [13, . 196].

Yomy x HEOOXiTHUM € BUIIICHHS Ka-
TEropii «TArap OKa3yBaHHS» SK CaMo-
CTiHHO{ B HayI[i KPUMIHAJIBHOTO MPOLECY
Ta B YOMY 11 BiIMIHHICTB BiJ] «000B’ 3Ky
JTIOKa3yBaHHS)?

Ha nam nomisa, JOLIJIBHICTH BBE-
JIEHHsI B HAyKOBUI 00ir Kareropii «rsarap
JIOKa3yBaHHS» TMOSICHIOETHCS, B TIEPIILY
4epry, PpO3IIMPEHHAM 3MarajbHUX 3a-
cajJl KPUMIHAJIBHOTO MPOBAKEHHS, SIKi
MaioTh Micue B HoBoMy KIIK VYkpainm
(30Kkpema, Ha CcTafii TOCYTOBOTO PO3CIIi-
nmyBaHHs). Amxe B HoBomy KIIK cToponi
3aXHMCTy HaJlaHl JOCUTh LIMPOKI MOBHO-
Ba)KCHHSI IIOAO 3aXMCTY CBOiX 1HTEpeciB
y KpUMIiHaIbHOMY TIpoBajpkeHHI (1 He
TIIBKH TIJISIXOM MiAJaHHS CYMHIBY BH-
CyHyTOi TIZO3pH YM OOBHHYBAuYCHHS,
a ¥ IUIIXOM caMOCTiHOTO (popMyBaHHS

JI0Ka30BO1 OCHOBM BJIACHOI ITPaBOBOI IO-
3uwii Ta ii akTHBHE BifcTotoBaHH:). Kpim
TOTO, JI0 IIOTO CIIOHYKA€ ¥ 3aKOHOAABYE
perTaMeHTyBaHHS PO3MOALTY 000B’ 3Ky
(HE0OX1THOCTI) TOKa3yBaHHS MiXK Cy0’ €K-
TaMu pi3HEX cTopiH (4. 2 cT. 92 KIIK).
OnHak, OCKIIBKH Taka HEOOXIJIHICTh HE
3aBxu (200 OUIBII IPABUIBLHO HE 100
BCIX CYO’€KTIB JIOKAa3yBaHHS) TrapaHTy-
€ThCSI IIEBHUM BHOM BIIIOBIJaJbHOCTI,
TO, BBaYKAEMO, IO TOTPIOHO TOBOPHUTH
came Ipo TATap JIOKa3yBaHHS, a HE TPO
fioro 000B’A30K.

Ha migTBep/KeHHS  BUCIIOBJICHUX
BUIIE MIPKyBaHb OO0 OOYyMOBIEHOCTI
JTOCITI/HKEHHS TATaps T0Ka3yBaHHS BKa3a-
HUMH 3aKOHOJIAaBYMMH HOBEJIAMH MOXKHA
HaBectd i BucihiB JI. €. Bmagumupona:
«TATap JAOKa3yBaHHA ... Iepeadavyae Bijl-
JUJICHHS BJIaJX OOBUHYBAJILHOI BijI CYI0-
B01. OCh YOMY PO TSArap JO0Ka3yBaHHS K
PO 0COOTMBHI 000B’I30K HE MOXKE OyTH
MOBH B cJIiTyoMy miporeci» [3, c. 149].

B ropuanuniii miTeparypi BKe BH-
CIIOBJIIOBAJIACS JIyMKa, IO IOPUIWYHUN
000B’5I30K 1 TSITap IOKa3yBaHHs — 1€ Pi3HI
TIPaBOBi SABUINA. Y 3B’S3KY 3 ITUM ITiKaBH-
MM € MO3UIIil, BUCIOBJIEH] J0CIIJHUKAMHA
[[LOTO MUTAHHS B IMBLUIBHOMY TPOIIECi.
Tak, na nymxy O. B. Baymina, y 3B’s3Ky
3 BIJCYTHICTIO y TsTaps JIOKa3yBaHHS
OCHOBHOT 03HaKH OYy/Ib-SIKOTO IOPHINIHO-
r0 000B’SI3KY, @ came: 8i0N0BIOAILHOCNI
3a 11020 He@uKoHaHHs (YTOYHEHHS HaIle —
B. B.), minkoM NpaBOMIPHO PO3MIAAaTH
HOT0 SIK 0COOTMBE MTPABOBE ABHIIIE, SIKE HE
BITMCY€ETHCS B TPAIUIIINHY Kiacu]ikariro
Ha npaBa i 000B’s3KH cTOpiH [ 14, c. 94].

Maitke aHajoriyHa aymka Oyna BU-
CJIOBJICHA U OJHUM i3 Hebarathox MpH-
XWIBHHUKIB IIO3UIII 00 HEOOXIIHOCTI
BHIIIJICHHST KaTeTopii «TsATap JOKa3yBaH-
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HSD» B pASTHCBKOMY KPUMiHAJIBHOMY TIPO-
neci M. M. [lonsHCEKHMM (X0Ua, TOTPIOHO
mam’siTaTu, 0 y 3B’5I3Ky 13 BiICYTHICTIO
peanbHOT  3MaraJibHOCTI  PaJITHCHKOTO
KPUMIHAJIBHOTO IIPOIECY  JIOCIIIKCH-
HS IIHOTO TIOHATTS HA TOH dac Oyio 6e3-
MPEIMETHAM 1 MaJIOTIEPCTIEKTHBHIM).
Ha iioro momisia, mMOHATTS «000B’SI30K»
Ta «TSATap JOKa3yBaHHS» HE OJIHO3HAYHI:
MOKJIaZIaHHsI Ha CTOPOHY B TIpoleci Tsi-
rapsi J0Ka3yBaHHs O3HA4Ya€ JIUIIE, IO
SKIIIO CTOPOHA HE 3MOXKE JTOKAa3aTH CBO-
TO TBEPKEHHS MO0 SKOICh 00CTaBHHH,
TO BOHA HECEe HACIIJIKWA TOTO, 10 BOHO
3aJIMIIAETECS  HEJOKAa3aHUM, 1 TUIBKH
000B’S30K JOKa3yBaHHS O3HAYa€, IO
HOMY IPOTHCTABIISETHCS MPABO IPUMYCY
1oro BUKOHAHHA [6, ¢. 142].

BinMiHHICTh Y MOHATTAX «00O0B’SI30K
JOKAa3yBaHHSI» 1 «TATap JOKa3yBaHHSD»
BOawanu i aBropu «Teopii nokaziB B pa-
JSTHCBKOMY KPHMIHAJILHOMY TIPOLIECi.
Bonu, 30kpema, BkasyBanu: «Tsrap mo-
ka3yBaHHs (OyKBajgpbHO, TsDKKa HOIIIA,
BaHTa)X) HE € PIBHO3HAYHUM IOPUINYHO-
My OOOB’SI3KY... B PaASHCHKOMY KpHUMi-
HaJBHOMY TPOIIECI TATaps JOKa3yBaHHSI
B JKOJIHOMY BKa3aHOMY 3Hau€HHi He ic-
HYE..., SKIIO NPUNAHATH HOHATTS «TArap
JIOKa3yBaHH:, oro oTpioHO OyI10 O 110-
IIUPUTH W Ha OOBHHYBAa4YE€HOTO, HA SKO-
ro O majaB pU3MK, IO KOJIA BiH HE OyJe
JIOKa3yBaTH BUIIPABIyBalibHI 00CTaBUHH,
TO CJIITYMI 1 CYJT IX HE BCTAHOBIIATHY [ 14,
c. 112].

TakuM YHHOM, Ha IT1ICTaB1 BUKJIa€HO-
0, BBXKAEMO, 110 FOPUTUIHUH 000B’ 130K
1 Tarap JO0Ka3yBaHHS € CaMOCTIHHUMH
[IPaBOBUMHU SIBUINAMHU. BiIMIHHICTH Mixk
HUMH B TOMY, IO TATap JOKa3yBaHHS
3a0e3meuy€eThCcsl HE 3aXOmaMd  BiIOBi-
TANBHOCTI, a B OULTBIIiil Mipi TUM iHTe-

pecoM, SIKHiA TePeCITiTyeThCsl CTOPOHAMHU
B KpUMiHaJIbHOMY Tipoueci. [HTepec, a He
NPUMYC € PYLIIHHOIO CHJIOK TPH peai-
3amii TATaps JAO0KasyBaHHSA. BBaxkaemo,
10 caMme B IIbOMY CMUCII YHHHUHN 3aKOH
nependadae, mo 00OB’ 30K JOKa3yBaHHS
HAJIEKHOCTI Ta JOIMyCTUMOCTI JOKa3iB,
JAHUX 100 PO3MIPY MPOIECYaTbHUX
BUTpaT Ta OOCTaBWH, SKi XapaKTepH3y-
I0Tb OOBHHYBAYEHOTO, MOKIAAAECTHCS HA
CTOpOHY, o iX mozgae (4. 2 ct. 92 KIIK).
Kpim Toro, came B 1ibOMYy CMHCII TSATap
JIOKa3yBaHHS OOBWUHYBauCHHS 1 BiJIKH-
JIaHHSI JIOBO/IIB, 1110 HABOJSATHCS HA 3aXUCT
Mi103pPIOBaHOTO YK OOBUHYBA4YCHOTO, Jie-
KUTh Ha CTOPOHI OOBWHYBadeHHS (4. 2
ct. 17 KIIK). V 3B’s3Ky 3 UM CTa€ 3po3y-
MIJIIM TBEPJIKEHHS PO Te, 110 000B’ 30K
JIOKa3yBaHHS BUHYBaTOCTI 0COOH, SIKUU
JISKUTHh Ha CTOPOHI OOBHMHYBAueHHs, HE
€ 0e3yMOBHUM. Y THUX BHUIAJKaX, KOJIU
0OBUHYBAYCHHS HE MIATBEPIIKYETHCS 00-
CTaBUHAMH KPUMIHAIBHOTO IPOBAJ[KEH-
HS, CyO €KTH CTOPOHH OOBHHYBau€HHS
MOXYTh BiJl HbOTO BimMoBuTHCA. OTXKe,
SIKIIIO PO3IVISIATH MOXKIIMBI HACIIJIKH HE-
BUKOHAHHS FOPUIUYHOTO OOOB’SI3KY HE
3 TIO3WIlii 3aCTOCYBaHHS TEBHOTO BHUIY
IOPUINYHOI BiATIOBIAIIBHOCTI, a 3 TOYKH
30py MOXJIMBOTO HE3aJIOBOJICHHS 1HTE-
peciB neBHUX cy0’€KTiB, TO MOBA OBUH-
Ha WTH HE MpOo 00OB’SA30K JOKa3yBaHHS,
a TIpo TATap HOTo 3MIHCHEHHS.

Takok XOTiIoch O BHCIOBHTH TIIE
OJTHY TYMKY, sIKa BIUIMBA€E HA PO3YMiHHS
CYTHOCTI TATaps JIOKa3yBaHHS B KpUMi-
HAJIBHOMY TPOBA/KCHHI i HAa BU3HAYCH-
Hs1 Horo moHsTTs. /i TOro, 11100 y oHiel
CTOpPOHM (HAIPUKIIA] CTOPOHU OOBUHYBA-
YyeHHsI) OyJa MOXKJIMBICTh BIIKHHYTH J[0-
BOJIU 1HIOI (CTOPOHM 3aXHCTY), OCTAaHHS
MOBMHHA HE TPOCTO 3alepeuyBaTH, He
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MIOTO/PKYBaTUCh YW CYMHIBAaTHUCh, a YH-
MOChH OOTPYHTOBYBaTH CBOE TBEPKEHHS
(To0TO BOHO MOBHHHO OYTH IO3UTHB-
HUM). [HIIMME ciioBaMu, SKIIO cy0’€KTH
CTOPOHMU 3aXUCTy 3aliMalOTh MaCUBHY
MO3MLII0, SIKA IOJISITA€ TUIBKHU y BUCIIOB-
JICHHI 3amepedeHb, He3roln Yi CyMHIBIiB
LIOI0 MaTepialliB, MpPEACTaBICHUX CTO-
poHOIO 00BHMHYBaueHHs1 a00 LIO0 HEIO-
JKiB y mpolecyaibHild ¢opmi iX oTpu-
MaHHS, TO B TAKOMY pa3i 0OBHHYBau€HHIO
HEMAaE€ dYOTO BIIKHUAATH, CIPOCTOBYBa-
TH, OKpIM IIUX 3arlepeueHb YH CYMHIBIB.
CropoHa OOBHHYBa4Y€HHsSI B TakoMy pasi
MPEACTaBIISIE TOAATKOBI JTOBOIH, JOKa3U
Ha MIiATBEPKEHHS BIAMOBIIHOCTI IMPO-
IecyaabHOI i 3aK0HYy a00 BiMOBIAHOCTI
TIHACHOCTI THX BIIOMOCTEH, SIKi OTpHMaHi
B Iporieci i€l fii.

HeoOxigHo Haromocutu mmie W Ha
TOMY, IO TBEPIPKEHHS, SKE IOBHHHO
OyTH jokazaHe Mae OyTH HE MPOCTO TIO-
3UTHUBHHUM, a i 00 €KTHBHO JOCSIKHUM.
Lle o3Hauae, M0 BOHO Ma€ OYTH IIITKOM
BH3HAYECHUM SIK Y 4aci, Tak i B IPOCTOPI,
i, MOXKJIUBO, BCTAHOBJIGHUM YU TiJTBEP-
JUKEHHM 3 BUKOPUCTAHHSM HAasSBHHUX 3a-
co0iB 1 croco0iB TOKa3yBaHHS y MEBHOL
CTOPOHH.

Ha migcraBl BUKIaAE€HOrO BBa)Ka€Mo,
IO msa2ap 00KA3VE8AHHS 8 KPUMIHATbHOMY
npoyeci — 1e MpaBoOBE SBUILE, CYTHICTbH
SIKOTO TT0JIsATae B 00YMOBJICHIH 1HTEpECOM
MporeCyaabHili HEOOXiTHOCTI TIEBHOTO
cy0’ekTa JOKa3yBaHHS BIJICTOATH CBOIO
[IPaBOBY IIO3UILI0, IIJISIXOM BYMHEHHS
Iiif, cupsIMOBaHHUX Ha (POPMYBaHHS JOKa-
30BOi OCHOBH Ta Ha ii OOTpYHTYBaHHS 10-
3UTUBHUMHU Ta 00 €KTUBHO JIOCSIKHUMH
TBEPKCHHSAMU.

Ha ocHoBi aHaItizy MOJIOXKEHD 3aralb-
HOI Teopii TpoIeCyalbHOTO TpaBa Ta

IUBUIBHOI NpOLIECYalbHOI HAyKH, y SIKil
MOHSTTIO TSATapsl JOKa3yBaHHS MPHILIS-
Jocst OinbIle yBaru (IuB., 30kpema: [15,
c. 273; 14, c. 104], moxHa 3aIlpOIIOHY-
BaTH W OLIBIN MpocCTimie po3yMiHHS CYT-
HOCTI Tsraps JOKa3yBaHHS, a caMme — SIK
CYKYIHOCTI TMpPaBUJI PO3MOIUICHHS MiX
YYacHHKaMHU Ipoliecy ix 3000B’s13aHb 00-
TPYHTYBaTH HasBHICTb THX UM IHIINX 00-
CTaBHH.

TakuMu mnpaBUiIaMH  PO3MOAUICHHS
y BITYM3HSHOMY KPUMiHAJILHOMY NpOLie-
cie

1. OcHoBHe (3arajibHe) MPaBHIIO IPYH-
TYETHCS HA TTOJOKCHHI JIOTIKH IIOA0 Tie-
pebiry Oymb-sikoro cropy. Moro 3mict
y TOMYy, IO «TOH, XTO BIJCTOIO€ IEBHE
CY/[UKEHHsI, TOBMHEH HABOJAMTH HOTO
migcraBu». CTOCOBHO [IOKa3yBaHHS, 1€
O3Hayae, 110 TOW, XTO BHUCYBAa€ TOM 4Hu
IHIIKH JOKAa30BHM TE3UC, HOBUHEH HOI0
moBecTH. TakuM YHMHOM, Yy JIOTIIi ITif
000B’SI3KOM  JIOKa3yBaHHS PO3YMIETHCS
HE IOpUIUYHHUHA OOOB’SI30K Yy 3arajibHO-
TEOPETUYHOMY PO3YMiHHI LILOTO TEpMiHa
(s1x Mipa HaleKHOT, HeOOX1IHOT MOBEIH-
KH), a TSIrap HOoro 3MiCHEHHS.

[linTBepmKeHHSAM TIi€l AyMKA € W
BUCHHs aHMIIHChKOro HaykoBLs becra,
SAKUI BBaXkKaB, 110 OyAb-SKWH CHip y KiH-
EBOMY paxyHKy 3BOJHTBLCS IO TOTO, IO
OJIHa CTOpPOHA CTBEP/DKYE IIOCh, a iHINIA
3arepedye abo TPWHANMHI HE BH3HAE.
3po3yMiio, 0 TaM, Jieé HeMae IIiJCTaB
BBA)KaTH, IO TBEPIUKECHHS OIHi€l CTO-
POHU € OUIbII IMOBIpHUMHM, HIX 3amepe-
YeHHs 1HIIOT, 1 Jie 3ac00M JJOKa3yBaHHS €
OJTHAKOBO JIOCTYITHI JUISI THX, XTO CyIepe-
YHUTb, TAM CTOPOHA, SIKa CTBEPIIKYE, 1 1O-
BUHHA J0Ka3aTu CBO1 TBEPKEHHS (TOOTO
caMme Ha Hill JeKUTh TATap T0Ka3yBaHH:).
CropoHa, sika 3aniepedye, He TOBUHHA Ha-
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BOAWTH HISKUX JOKa3iB MPOTHIICIKHOTO,
MOKH CTOPOHA, sIKa CTBEPIUKYE, HE Ha-
JACTh OUTBIT 200 MEHI TEePEKOHIMBUX
JIOKa3iB Ha MiATBEPIKEHHS CBOIX MOJIO-
KeHb (muTyeThes 3a: [3, c. 149]. Came
BUXOSIYM 13 TAaKOrO PO3YMIHHS Tsrap
JIOKa3yBaHHs OOBHUHYBAYCHHS JICKHUTH Ha
00BHHYBady (TOOTO Ha TOMY, XTO CTBEp-
okye 1e). Came BiH MOBUHEH J0Ka3aTH
BCl HOTO ICTOTHI MYHKTH, OO0 HE 3ajH-
I1aJ0cs PO3yMHUX CYMHIBIiB IIOIO BHHY-
BaTOCTI 0COOM Y BUMHEHHI KPUMiHAJIBHO-
IO IPaBONOPYILICHHS.

[IpaBoMipHiCcTh TpaBWIIa MIOAO JOKa-
3yBaHHS OOBHHYBaueHHs, KpiM 3a3Hade-
HOTO BHIIIE Hayanua JIOT1KH, MOSICHIOEThCS
W TUM, 110 y CBOTH OCHOBI BOHO MiCTHUTh
LITy4YHE MPUITYLICHHS, CTBOPEHE AJIS 3a-
XHCTY OCOOM B KPHMiHAJIILHOMY IpOBa-
JDKEHHI, a caMe Tpe3yMInii HeBUHYBa-
TOCTi (HEBUHYBATiCTh OOBHHYBaYeHOTO
IIPUITYCKAETHCS, TOKU HE Oyae NOKa3aHO
npoTwiexHe). BinnmoBigHo 10 3MicTy
[BOTO TOJIOKEHHS TsTap JIOKa3yBaHHS
(bakTiB, AKi MarOTh KPUMIHAIHHO-TIPABO-
B€ 3HAYCHHS, [TOKJIAJIAEThCS HA CY0 EKTIB
MIPOIIeCYy CTOPOHH OOBHHYBAadCHHS. YCi
CYMHIBH IIOJI0 JTOBEACHOCTI BHHU OCO-
Ou TImyMadaTrbes Ha KOPHCTh Takoi 0coOu
(ct. 17 KIIK). [Ipe3ymririsi HEeBUHYBaTOC-
Ti B TAKOMY BHIIQJIKy 3aXHIIA€ CTOPOHY,
sKa 00 ’€KTHBHO 3HAXOOUTHCS B Cla0d-
LIOMY CTaHOBHILI, TapaHTye MyOmiuHy
3MarajibHy piBHICTH cTOpiH. Boma abo
B3araji 3BUIBHIOE CIA0IIy CTOPOHY Bif
HEOOXITHOCTI  JIOKa3yBaHHS  Ba)JIMBOT
Uit Hei obcTaBuHU, a00 pOOUTH Iie 3aB-
JaHHS OUTBII JOCSDKHUM, SIKE TIOJISATaEe
B TOMY, III00 BHUKJIMKATH CyMHIBH B IIpa-
BOBIM MO3MLIT NPOTHIEKHOI CTOPOHU
II0JI0 BUHYBATOCTI.

Ha mizmcraBi anamizy YMHHOTO KpUMi-
HAJIHOTO TPOLECYabHOIO 3aKOHOZAB-
CTBa Ta MPAaKTUKH HOTO 3aCTOCYBaHHS
MOYKHA HaBECTH M IHII MPUKIAIU, AKi
MiATBEPKYIOTh 3arajibHe MpaBuUiIo. 30-
Kpema: Tsrap JoKa3yBaHHs IPaBOMipHOC-
Ti 3asBJICHOTO KJIOMOTAHHS (BUXOISMYH 13
mpe3yMniii #oro HeoOIpyHTOBAHOCTI),
MIOKJIA/IA€THCSl HA CTOPOHY, sIKa MOTro 3a-
sBuia (ct. 184, 4. 3 ct. 234 KIIK); Tsarap
JIOKa3yBaHHSl HAJEXHOCTI Ta [OIIyCTH-
MOCTI JIOKa3iB (BUXOASUM 3 TPE3YyMIIIIii
iX HEmOMyCTHMOCTi), MaHWUX IIOIO0 PO3-
Mipy HpoLecyalbHUX BUTPAT (BUXOISYN
3 Mpe3yMIILii iX MiHIMaJbHOCTI 200 Bij-
CYTHOCTi), MOKJIAQJAETbCS Ha CTOPOHY,
mo ix noxae (4. 2 ct. 92 KIIK); Tarap
JIOKa3yBaHHs 00CTaBHH, SIKi BUKJIIOUAIOTh
y4acTb y KpUMIHAJIBbHOMY NPOBaKEHHI
cyni (BUXOASYM 3 TMPE3YyMIIIii BiJCyT-
HOCTI TIJCTaB IS IIbOTO) MOKJIATa€ThCS
Ha Cy0’€KTiB, sIKi 3asBWJIU BigBin (4. 5
ct. 80 KIIK) T1a in.

2. Tsrap noKa3yBaHHS 1HKOJIM MOXKE
mepeMimarucs W Ha IHOMX CyO €KTiB
KPUMIHAJIBHOTO TIPOBAKEHHS, Y TOMY
4yuCIi M Ha CTOpOHY 3axucTy (a iHomi U
HaBITh Ha Cy0’€KTIB KPUMIHAIBHOTO TPO-
BQ/KCHHSI, SIKi, SIK MU BHIIE 3a3HAYMIIH,
HE € Cy0’eKTamMH JOKa3yBaHHSI, a € Ta-
KHAMH, SIKi COIPUSIIOTH HOTO 3I1HCHEHHIO).
[NepemitnieHHs TATaps JOKa3yBaHHS MOXKE
CTOCYBaTuCs K (aKTiB, sIKi MAIOTh Mare-
pianpHO-TIpaBoBe, Tak 1 (akTiB, 1O Ma-
I0Th IIPOLIECyaIbHE 3HAUCHHS.

2.1. Illo cTocyeThCs MOXKIIUBOTO Tie-
peMmileHHs Taraps JoKa3yBaHHS Marepi-
aJhHO-TIPABOBUX (DAKTiB, TO BOHO Yy BIT-
YM3HAHIA HayKOBiH JliTeparypi Makixe
HE AOCHIKyBajocsa. SIK IpaBWilo, BH-
CIIOBITIOBABCSI, Ha HAal MOMISMA, JOCHTH
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CIIPOIIEHUH IMiAX1J] MO0 HEMOKIINBOCTI
TaKOrO TepeMillleHHs, TOOTO BiJICYyTHOC-
Ti OyIb-SKHX PO3YMHHUX BHHATKIB 3 IIO-
JIOKCHHS. TPE3yMIIll HEBHUHYBATOCTI.
BBaxkaemo, 1o Takuii Mmaxig € Ao
KOHCEpPBaTUBHUM (3aKOCTEHIIUM), 1 Ta-
KHM, 10 HE BIAMOBIJA€ THUIY Cy4acHOTO
BITUM3HSIHOTO  (TTyOIiYHO-3MaraIbHOTO)
KpUMiHajIbHOrO mpouecy. Ha migcrasi
aHal3y 1bOT0 MUTAHHS B JOPEBOIIOII-
HUX HAYKOBHUX IpAISiX 3 KPUMiHAIHLHOTO
npoitiecy (auB., 30kpeMa: [3]), HayKOBUX
JOCIIPKEHb Cy4YacHHX IPOLECyalliCTiB
(B OCHOBHOMY B ray3i I[UBUIBHOTO TIPO-
[[lecy) Ta YHNHHOTO KPUMIHAJIBHOTO IIPO-
[IeCyabHOTO 3aKOHOJABCTBA YKpaiHU
I TpPaKTUKH WOr0 3acTOCYBaHHs, BBa-
JKAEMO, IO MOXHA TPUIYCTUTH TaKi
BHITA]IKH MOXKJIUBOTO TICPEMIIIICHHS TSTa-
ps IOKa3yBaHHS MaTepialbHO-TIPABOBHX
(axTiB y KpUMiHAJILHOMY MPOBAIKECHHI:

1) xonu copMoBaHa TOKa30Ba OCHO-
Ba TI€I0 YM 1HIIOI CTOPOHOIO JAa€ MOXK-
JIUBICTh JIJISl BUCYHEHHSI CUJIBHOTO (hak-
TUYHOTO TMpHIyIIeHHs. B Takomy pasi
TATAp JOKa3yBaHHS (CIPOCTYBAHHS IIbOTO
MIPUITYTICHHS) TIEPEMIIIYETHCS HA IHITY
ctopony. [lpukiagoM Takoro BHIAIKy
MOXe OyTH: a) BCTAHOBJICHHS OOBUHY-
BadeM (hakTy BOJIOJIIHHS KPAJCHOIO Pid-
4i0, MI0 MPHU3BOAMTH 10 TEpPEeKIaJaHHs
TATaps AOKa3yBaHHS Ha ITiI03PIOBAHOTO,
0OBHUHYBAYEHOTO, SKWI TOBUHEH JIOKa-
3aTH TPABOMIPHICTh TaKOTO BOJIOMIHHS
(HampuKa, 3aKOHHOTO MPUAOAHHS ITi€l
peui); ©) BCTaHOBJICHHS OOBHHYBaueM
y KpUMiHAIBHOMY TPOB/KEHHI MPO OT-
py€eHHS (aKTy KymiBii OOBHHYBau€HHM
Sy; B TaKOMY pa3i Ha OCTaHHLOTO Tie-
peMiliaeTbcs TATAp JIOKa3yBaHHS IIpa-
BOMIPHOCTI METH HOTO TOKYIKH; B) Ha-

JaHHS CTOPOHOIO 3aXHCTy JOKa3iB Ha
MiATBEp/PKEHHST allibi OOBHMHYBAYEHOTO
3YMOBJIIOE HEOOXiHICTh HOTO CIIPOCTY-
BaHHSI CTOPOHOIO OOBHHYBAUYCHHS;

2) KoiM HaJeXHa J0Ka30Ba OCHOBA
SIK OJHI€I0, TaK 1 IHIIIOI CTOPOHOIO IIE
He c(opMOBaHa, OIHAK 3 TMPHUBOAY ic-
HYBaHHS IEBHUX (PakTiB Moxe OyTH BU-
CJIOBJICHA TIEBHA IOPUANYHA MPE3YyMIILis
Ha KOPHUCTh OnHi€T i3 CTOpiH. Y Takomy
pasi Tsrap CIpoCTyBaHHS Ii€l Tpe3yMII-
ITii MOJKe TIePEMICTUTHCS Ha TPOTIIICKHY
CTOpOHY.

Tak, 30kpema: a) SKIIO HPE3yMITIis
fiZle Ha KOPUCTH CTOPOHH, SIKa 3arepeyuye
NEeBHI PaKTH, TO e € TOJATKOBOIO MiJICTa-
BOIO JIJIs TIOKJIaJITAaHHS TATAPsI JIOKa3yBaH-
HS Ha TOTO, XTO CTBEpPKY€E (HAaNpHKIAL,
00OBHMHYBa4d CTBEPJUKYE, 110 OOBHHYBave-
HUH BUMHUB SIKECh IPABOMOPYIICHHST; OA-
HaK BiJNOBiIHO 10 cT. 62 KoHcTUTyIIT Ta
ct. 17 KIIK BiH mpuiycKkaeTbcsi HEBHHY-
BaTWM, IOKU HE JI0Ka3aHa HOro BHHYBa-
TiCTh (MA€EMO CHTYAIIif0, KOJU FOPUIUTHA
MIPEe3yMIIIIis i€ Ha KOPUCTh OOBUHYBaue-
HOT0, a 1€ MATBEPKY€ HEOOX1THICTD I10-
KJIaJlaHHA TAraps AOKa3yBaHHsS Ha OOBH-
HyBaua («ITITBEPKYE» TOMY, IO Tsrap
JIOKa3yBaHHS 1 TaK MOKJIAIaBCs HA HHOTO
3TiHO 3 OCHOBHUM ITIPaBHUIJIOM HOTO PO3-
HOZTLTY — «IOKa3y€e TOM, XTO CTBEPIKYEN);
0) SIKIIIO K Ma€ MiCIle CUTYyallisl HaBIaKH,
NpE3yMIIisl HJe Ha KOPHCTh CTOPOHH,
sKa CTBEPIPKY€E IIOCh, TO CTOPOHA, sKa
3amepedye, MOBUHHA NPHHHATH Ha cebe
TSrap JOKa3yBaHHA (HANpHUKIAA, OOBH-
HyBau CTBEPIXKYE, IO 3BaXKalO4uW Ha [il
O0OBMHYBAYECHOTO Ta Ha Mi/CTaBi 3BUYAM-
HOTO XOJly JIIOJICBKUX CIpaB, BiH BUMHUB
KpUMiHAJIbHE TPABOMOPYIICHHS YMHUCHO
(TOOTO TIPE3YMITITisST YMHCITY, TIOKH HE TI0-
Ka3aHO 3BOPOTHE, BHUCYBAETHCS IIPOTH 00-
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BHHYBAu€HOI'0, a LI¢ O3Hayae, 10 Tsrap
JIOKa3yBaHHS HE YMHCHOI (OpMH BUHH
MOKJIQIA€ThCsl Ha OOBUHYBAYEHOTO).
Take nepemileHHsT Tsraps IOKazy-
BaHHS € CYTO TNpPOIECyaIbHIM, Hamepen
HEBIZIOMUM, OOYMOBIIEHUM XOIOM KpH-
MiHAJIBHOTO [TPOBA/KEHHS T BAMHEHHSIM
CTOPOHOIO BCiX PO3YMHO MOXKJIMBHX il
JUIL TiATBEPIUKEHHS MEBHOI 00CTaBH-
HU a00 BHCJIOBJIEHHS AKOICh IOPUIUYHOT
npe3yMIiii. MOMEHT Takoro epeMilieH-
H B KO)KHOMY BHIIQJKy BH3HAYAETHCS
MIPOTUJIEKHOIO CTOPOHOIO (Ha J0CYIOBO-
My PO3CIIiyBaHHI 1€ ¥ 1HKOIU CIITYUM
CYIJICIO TIPU PO3DNIAAlI HUM MEBHHUX IIH-
TaHb, @ B CYJ0BOMY 3aCiJlaHHI — CYJIOM);
3) KonM iHIIA CTOPOHA 3HAXOAHUTHCS
B 00’€KTHMBHO CWJIBHINIIOMY CTaHOBHIII,
Ma€ Kpamli MOKJIMBOCTI AJIsl JOKa3yBaH-
Hsi meBHoro ¢akrty. Buainenns uporo
MOXIIUBOTO BUTIAJIKY TIepeMillleHHsT Oyo
3anpornonoBano K. Bb. KanuHoBcbkuM
[16, c. 40-48]. BBaxaemo, 1m0 BiH Mae
MpaBO Ha iCHYBaHHA, OCKUTBKU 3abe3re-
4ye MpolecyaabHy piBHICTH CTOpPiH. Tak,
MPE3yMIILisi HEBUHYBATOCTI 3aXHUILAE 00-
BHHYBau€HOTO, MOKJIAAI0UH TATap J0Ka-
3yBaHHS Ha 00BHHYBaua, OCKiJIbKH 32 CBO-
MU MOXJIMBOCTSIMU CTOPOHA 3aXUCTY, 5K
paBuiIo, € (pakTUUHO €IadIIOI0 3a CTO-
pOHY OOBHHYBa4EHHSI, SIKA MA€ Y CBOEMY
PO3MOPSKEHHI BCIO OpraHizamiiHy Ta
MarepiajbHy Milb Jnepxkau. OJHAK CH-
Tyallis pajuKajabHO 3MIHIOETHCSA B 0CO0-
JIMBUX BMIIAJIKaX, KOJIM CTOPOHA 3aXHUCTY
00’€KTUBHO 3HAXOIUTHCA B KpaLIOMy
CTaHOBHIII B JOKa3yBaHHI, HI) CTOpOHA
oOBUHYBa4YeHHS. 3a3BHyaii 11e OyBae Toxi,
KOJIU OOBUHYBady HEOOXIJHO BIAKHA-
TH TaK 3BaHUU 3amepeuyBabHHUMA (DAKT,
Ha SKUH TOCHUJIAE€THCSI CTOPOHA 3aXHUCTY,
0co0MMBO, AKIIO HEeH (PakT ogHOYACHO €

1 TOJOBHUM (DakTOM y KpHUMiHAJIBHOMY
npoBajpKeHHi. Bimomo, 1o 3amepedy-
BaJbHI (haKTH MOXKHA JIOKa3yBaTH 3 TIEB-
HOIO JOJIeI0 JAOCTOBIPHOCTI JIMIIE TOI,
KOJIM BOHM BCTAHOBJIIOIOTHCS 32 JOIIO-
MOTOI0 MO3UTHUBHUX (DaKTiB (HAPHUKIA],
BiKUIaHHS (aKTy 30epiraHHs HAPKOTHY-
HUX PEUOBHUH (3arepedyBalbHUN (DakKT) —
¢daxToM T HE3aKOHHOT KyIiBJi B 1HIIOT
ocobu (mo3uTuBHUH ¢akr)). SKmo Tmo-
JOHI MO3UTUBHI ()aKTH HE BCTAHOBIIEHI,
BUHYBATiCTh OCOOH, SIKa TIOCHJIAETHCS HA
3anepeuyBajbHUH rOIOBHUH (akT, 3a3BH-
4ail 3aJIMIIA€THCS HEA0KA3aHOIO.

KpiM TOTO, MOXJIMBICTH BiAKUTAHHSI
3arepedyBalbHAX (PaKTiB, BHUCIOBICHUX
CTOPOHOO 3aXHCTy, 3aJIEKHUTh 1 Bif Xa-
paKkTepy MO3UTHBHUX (aKTiB, SIKi MOBU-
HEH BCTAHOBUTH OOBUHYBad. SIK MU BuIlIe
B)KE BHCJIOBJIIOBAJIMChH, 1€ O3HAYae, M0
JUISL TOTO II00 BIAKUHYTH 3arepedyBajb-
HUU (aKT, MO3UTHBHI (DaKTH TOBUHHI Bif-
MOB1/IaTH YMOBI JOCSIKHOCTI, TOOTO OyTH
JOCTAaTHRO BU3HAYCHUMH, MaTH HEOOXis-
HY JIOKaJIi3allit0 B Yaci Ta MpOCTOPi.

Tak, y copaBi ®dam XoaHr npoTH
®Dpanmii migo3proBaHuit 0yB 3aTpUMaHHA
Ha KOpIOHI Tpu BBe3eHHI y DpaHniiro
repoiny. ®paHiy3pke 3aKOHOAABCTBO
nepeadavae, M0 BBE3CHHs 3a00pOHEHHUX
TOBApiB (/10 YKCIIA SKUX HAJICKUTH 1 Te-
POiH) TIPE3IOMYETHCS HE3aKOHHHUM, SIKIIO
ocoba, sKa HOro BBO3UTH, HE OOKAXKE
3BOPOTHOTO: HANPHUKIAJ, NpPEel’ sSBUBIIN
JOCTaTHI ~ BUIPABAYBAJIbHI  JOKyMEH-
TH, a00 MOKAa3aBIIH, IO Jis BUHHSIACS
B CHUTyalii KpalilHboi HEoOXiJHOCTI, a0o
Oyna HACHiIKOM TIOMUJIKH, YHUKHYTH
akoi Oynmo HeMmMoxJmBO. B cmpasi, ska
posrisganacs, He OyJl0 HalaHO >KOAHOTO
3 MOAiOHMX BUIPABAYBAJbHHUX JIOKA3iB,
a OOBMHYBAaYCHUH BIJIMOBUBCS JaBaTH
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OyIb-Ki MOsICHEHHS. €BPONEHCHKUH CyII
3 MpaB JIIOAWHH, PO3IVISIHYBILHN CIpaBy 3a
CKaproro 3asBHUKA, BU3HAB, IO HEMAae
HIYOTO HEIOMYyCTUMOTO B TPUITYIIEHHI,
o ocoba, sika y BOJIOJIHHI Ma€ Jelio,
YUM BOJIOZAITH B 3arajJlbHOMY IIOPSIAKY 3a-
0OOpOHEHO, MOBUHHA MOSCHUTHU LeH (akr,
B IPOTHUBHOMY BHUIIaKy BOHa OyJie BU3HA-
Ha BUHYBaTo10 [17].

ITo cyrti €BporeiickkuM cynoMm Oyia
3aCTOCOBaHa IIPE3yMIIIlisi BHHYBATOCTI,
TSIrap CIPOCTYBAHHS SIKO1 JISKUTh Ha CTO-
poui 3axucty. [lo3utnsHi hakrtu, sKi rino-
TETUYHO MOTJIM CIIPOCTYBATU BEPCilo Mpo
BUMAJIKOBE UM MPABOMIpHE 3HAXOMKCHHS
y TiJ03pPIOBAHOTO HApKOTUYHOI pedo-
BUHHM, 3HAXOIMJIMCS I103a JOCSIKHICTIO
(hpaniy3pkoi Biragu. 3a BiCYTHOCTI IIO-
SICHEHb TTiJI03PIOBAHOTO X CIIiJ OyJI0 IIy-
KaTH Ha BEJIMKIil 3apyOikHiN TepuTopii Ta
y HEBU3HAYEHil 4acoBill peTPOCIEKTHBI.
Konm s mo3utuBHI (pakTu, SKUMU MO-
KyTh OyTH CTIIPOCTOBAHI 3alepedyBabHi,
€ JOCSHKHUMHU — L1€ J03BOJIsiE 30eperTy Ha
CTOPOHI OOBHHYBAa4YE€HHS OCHOBHHIA TATap
JOKa3yBaHHS.

2.2. lIlono MOKIIMBOTO MEpeMillieHHS
TSTaps JA0Ka3zyBaHHs (DAKTIB, SKi MaroTh
IpolecyalbHEe 3HAUYEHHs, TO 3 METOI
PO3KPUTTSL HOro OCOOMMBOCTEH Hacam-
nepeA AOLUIBHO 3BEPHYTHCS O pillieH-
s Koncrturyuiitnoro cyny Pociiichkoi
denepallii, MOJOKEHHS SIKOTO, Ha HAI
OIS, MOXKEe OyTH BHKOpPHCTaHE JUIs
BUPILLIEHHS IOCTAaBJICHOIO MUTAHHS 1 B
HAIIOMY KPHMIHAJIbHOMY HPOBAKEHHI.
B nHpoMy 3a3HaueHo, MmO miAcTaBamMu
OyIb-SIKOTO BHUJY FOPHUIUYHOI BiJIIOBI-
JMAIBLHOCTI, BUXOASYM 13 3arajanLHOro II0-
HATTS CKJIaJly IIPaBOINOPYLICHHS, € BUHA,
SKIIO B CaMOMY 3aKOHI IIpPSIMO W OOHO-
3HAYHO HE BCTaHOBJIEHO iHIIE. CTOCOBHO

chepn KpUMiHAIBHOI BiAIIOBiANIBHOC-
Ti, KoHcTuTyWist 3akpiruitoe mpe3yMmi-
I[iF0 HEBUHYBATOCTI, TOOTO IOKJIAIa€
000B’s130K TOKa3yBaHHS BUHU Y BUMHCH-
Hi TIPOTUTIPABHOTO [iSTHHS Ha BiAMOBITHI
JiepkaBHI opranu. B mporeci npaBoBoro
pETyIOBaHHS IHIIUX BUJIB HOPHIUYHOT
BIJIMIOB1IaJIbHOCTI 3aKOHOJABEIlb BITPaBi
BUPIIIYBaTH MUTAHHA MPO PO3MOILT TH-
raps JOKa3yBaHHS BUHH IHITUM YHHOM,
BpPaxOBYIOUM MPH IBOMY OCOOIMBOCTI
BIJINIOBIIHUX BIHOCHH Ta iX CyO €KTIB,
a TaKOXK BUMOTH HEBIJIBOPOTHOCTI BifIO-
BiJJAILHOCTI Ta IHTEPECH 3aXUCTy OCHOB
KOHCTUTYIIIHHOTO Jiaay, MOPaJIbHOCTI,
3II0pOB’sI, IpaB i CBOOOJ iHITNX 0Cib, 3a-
Oe3neueHHs] OOOPOHM KpaiHU 1 Oe3meKu
nepkasu [18].

Yunnuit KIIK Vkpainu, pernameHTy-
FOUH 3aCTOCYBaHHS MIPOIECYaTbHUX CaHK-
Il 32 TOPYIICHHSI CBOiX HOPM, IIPSIMO HE
BKa3y€ Ha MOXJIMBICTH iX 3aCTOCYBaHHS
0e3 BuHU. Buxomsum i3 mpormTOBaHO-
ro BuIle mNoJoxkeHHs KoHCTUTYIIIHOTO
cyny P® (gxe, Ha Hall MOMIAL, € LIJIKOM
PO3YyMHHM 1 MOXe OyTH BHKOPHUCTAHO
1 BITYM3HSHOIO IOPHINYHOIO HAyKOIO),
BMHA TMIOBMHHA OyTH BcTaHOBIeHa. OTHAK
Ha MiIcTaBi aHaIi3y YMHHOT'O KPUMIiHAJb-
HOTO TIPOIIECYaJIbHOTO 3aKOHOJIABCTBA
MOYKHA CTBEP/PKYBATH, 110 B OKPEMHUX BHU-
najKax BOHa MOX€ ITPE3IOMYBaTHUCS.

Taxk, BiAIOB1IHO 10 IOJI0KEHH cT. 139
KIIK, sxmo migo3proBaHuii, 0OBHHYBa-
YCHUH, CBIJIOK, MOTEPIIIUM, NUBIIBHUN
BIZIMIOBiIaY, KW OyB Y BCTaHOBICHOMY
KIIK nopsaky BUKIMKaHWNA, HE 3’ SBHUBCA
0e3 MOBXHHUX MPUYUH abd0 HE TOBIJO-
MUB PO MIPUYMHU CBOTO HEMPHOYTTS, HA
HBOT'O HAKJIQJA€ThCS IPOIIOBE CTSTHEHHS,
a JI0 TMiJ03pIOBAHOTO, OOBHHYBAUEHOTO,
CBiTKa TAaKOX MO)KEe OYTH 3aCTOCOBAHO
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npuBin. Sk 6aumMo, B MaHii HOpMI Bij-
CYTHICTb TOB&KHHMX NPUYUH (a OTKEe U
BUHYBATICTh 0COOH, siKa HE 3’sBUIAcs 3a
BUKJIMKOM) TIPE3IOMY€ETHCS, a TSArap J0Ka-
3yBaHHA HEBUHYBATOCTi (TTOBa)XHOI MpH-
YMHW HENpPUOYTTS) MOKIJIAJAETHCA HA BH-
KIIMKaHy 0co0y.

[le ogHUM TPUKIAJOM PO3NOAITICHHS
TATapsl JOKazyBaHHs (DakKTiB, SKi MaroTh
KpUMiHAIBHO-TIPOIIeCyalibHEe 3HAYCHHS,
MO)Ke OyTH BKE ITUTOBAHE BUIIE IOJIO-
keHHA 4. 2 cT. 92 KIIK, sxa nependagae,
10 00O0B’SI30K JIOKa3yBaHHS HaJIE)KHOCTI
Ta JAOMYCTHMOCTI JIOKa3iB, AaHUX MIOJO
PO3Mipy TpolLecyalbHUX BUTpar Ta 00-
CTaBHH, SIKI XapaKTepH3yIOTh OOBHHYBa-

YEHOT0, MIOKJIAJa€ThCsI Ha CTOPOHY, 110 1X
MoZaE.

BucHoBku. Bpaxkaemo, 110 HaBe-
JICHI BUINEC TPHUKIAAA 3aKOHOZABUOTO
permaMeHTyBaHHSI OO0OB’SI3Ky JIOKa3y-
BaHHA OKPEMHUX HpouecyaibHUX (hakTiB
Cy0’€KTaMH HE TIUIbKM CTOPOHH OOBH-
HYBaueHHs, a i CTOPOHU 3axXuCTy (i Ha-
BiTh 1HKOJIU Cy0’€KTaMu, SIKi CIPHSIOTh
JTIOKa3yBaHHIO), CBITYaTh PO PO3YMHICTh
1 JOIYCTUMICTB TaKOTO ITiIXOMIY, B TIEPITY
Yyepry, 3 TOUKH 30py NPUHLHUITY 3Maraiib-
HOCTi, OCKUIbKH CTOPOHI 0OBHHYBaYCHHS
JUIsS. IOPYILIEHHS BUMOT PiBHOINPABHOCTI
CTOpiH OyJ0 O HEMOCWIILHO BCTAHOBIIIO-
BaTH BCI 11l (haKTH.
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Banusipuyk B. CyniHocTb KaTeropuu «opems 10Ka3bIBaHHs» B YTOJIOBHOM IPOM3BOJ-
cTBe YKpanHbl

B crarbe uccnenyercs oHa U3 caMbIX JUCKYCCHOHHBIX KaT€TOPUIl YTOJIOBHOIO NPOLECCY-
QJIBHOTO TpaBa — «OpeMst I0Ka3bIBaHMs». Ee n3y4eHuo B 0TeueCTBEHHOW HayYHO! JInTeparype
JI0 HACTOSILIIETO BPEMEHH YAENAIOCh MAjl0 BHUMAHUs, U OYCHb 4acTO OHA OTOXKAECTBIIACH
C TIOHSTHUEM «003aHHOCTb JJOKa3bIBaHUs». ABTOPOM IPEUIOKEHA U apTyMEHTHPOBaHa HEO0-
XOJMMOCTh IOHMMaHHUsI «OPEMEHH JOKa3bIBAHU» KaK KaTerOpHH CaMOCTOATEIBHOM, paccMo-
TPEHBI XapaKTEePHbIE 0COOEHHOCTH, TO3BOJISIOIINE OTTPAHUYNTD €€ OT «00SI3aHHOCTH JOKa3bl-
BaHMs». BhICKazaHa MO3MIMS OTHOCUTENBHO MOPSIJIKA pacipeaeIeH st OpeMEeHH T0Ka3bIBAHHS
B COBPEMEHHOM YTOJIOBHOM ITPOU3BOJICTBE U CIy4Yal BO3MOXHOIO €ro MepeMelIeHus Ha Jpy-
THX CyOBEKTOB.

Knrouegvie cnoea: yronoBHOE MPOLECCYaTbHOE I0Ka3bIBaHKE, OpeMsl JOKa3bIBAHU, 00s-
3aHHOCTb JOKa3bIBaHMUS, OTBETCTBEHHOCTh, HHTEPEC.

Vapnyarchuk V. The essence of the category of “burden of proof”’ in criminal
proceedings Ukraine

The burden of proof in a criminal trial — a legal phenomenon, the essence of which is driven
by interest in a particular subject procedural necessity of proof to defend their legal position
by committing acts aimed at building the evidential basis and justification for its positive and
attainable objective statements.

A simple understanding of the nature of the burden of proof is a set of rules for the
distribution between actors of their obligations to justify the presence of certain conditions.
These rules are as follows:

1. Main (general) rule based logic to the current position of any dispute. Its meaning is that
he who defends certain opinions must give his reasons. Pryminymo to proof, which means that
anyone who puts a particular evidential thesis, should it prove.

2. The burden of proof, sometimes, can be moved on other subjects of criminal proceedings,
including in the defense (and sometimes even on the subjects of criminal proceedings are not
subject to proof, as are those that contribute to its implementation).

Regarding the possible shifting of the burden of proving the substantive facts, we can
assume the following possible cases of: 1) generated when the evidence base in one way or
another party provides an opportunity to nominate a strong factual assumptions. In this case,
the burden of proof (refutation of this assumption) is moved to the other side, and 2) when
adequate evidence base as one, and the other party has not yet formed, but on the existence of
certain facts can be expressed by certain legal presumption in favor of either party. In this case,
the burden of rebuttal of the presumption may shift to the opposite side, and 3) when the other
party is in a stronger position objectively, is the best possible proof of certain facts.

Regarding the possible shifting of the burden of proof of facts that are procedural value, the
example is the provision of Part 2 of Article 92 and st.139 CCP.

Keywords: Criminal procedure of proof, the burden of proof, the burden of proof,
responsibility, interest.
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0. 4P03/0B

A0KMOpanm Kapeapu KPUMIHAABHOZO NPOUCCY
HayionanbHozo opuguumozo yHisepcumemy
imeni Apocrasa Myapozo,

KaHAUZam 0pUJUUHUX HAYK, JOUCHM

YAK 3431

Axrtyarbni npobremu peanisanii okpeMux 3acaz
KPHMIHAABHOIO MPOIIECY B MPOBAaA:KEHHI
3a HOBOBHABAEHUMH o6cTaBuHaMMu

VY crarti 3po0iieHo crpoOy PO3KPUTH MIPABOBY CYTHICTH CYIOBOTO IPOBAHKEHHSI 3 TIEPETIIsi-
Iy CYIOBHX PIIIeHb 32 HOBOBISIBICHIMHU OOCTaBHHAMHU Kpi3b MIPU3MY peai3amii Ha il cTauii
OKpeMHX 3acajl KpUMiHaJIbHOTO MpOoBaJDKeHHs. [IpoaHaizoBaHo, epii 3a Bce 3 ypaxyBaHHIM
MIPaBOBUX MO3HWIIH, BUKIaAeHUX y pimeHHsx Koncrutyniitnoro Cyny Ykpainu ta €Bpormeii-
CBHKOTO CY/y 3 IpaB JIFOJMHH, PI3HI MiXOIHU 10 PO3yMiHHS HOPMAaTUBHOI'O 3MICTy TaKMX 3acajl
KPHUMIHAJILHOTO IPOBA/DKEHHS, SIK BEPXOBEHCTBO IIPaBa, 3aKOHHICTB, JIOCTYII JI0 IIPABOCYII Ta
000B’SI3KOBICTh CYJJOBUX PIllIEHb, OKPECJICHO 1X CTPYKTYpY. 3pOOJICHO CTHCIMI OIS ACSKUX
3araJbHOTEOPETUYHNX MTUTAHb Mii TIpaBa i hopM Horo peamizalii y mpoBaKeHHI 32 HOBOBHUSIB-
nennmu oocraBruHamMu. ChopMyIIbOBaHO HAyKOBO OOIPYHTOBaHI BUCHOBKH 1 TPOTIO3ULIIT 111010
BJIOCKOHAJICHHSI IIPaBOBOI periaMeHTalil Ta mpakTuky 3acrocyBanHs HopM KIIK, siki peryiro-
I0Th [IPOBAJPKEHHSI 32 HOBOBHUSIBIICHUMH 00CTaBUHAMHU.

Kntouosi cnosa: 3acany KpUMiHAJIBHOTO ITPOBADKEHHS, IPOBAJHKEHHS 32 HOBOBUSBICHUMHU
oOCcTaBUHAMHU, IHCTAHIIHHICTH cynoBoi cuctemu, Koncruryuiiinuit Cyn Ykpainu, Bepxosuuii
Cyn Ykpainu, €BpoIeiicbKHi Cy/ 3 IIpaB JIFOAWHU, BEPXOBEHCTBO IpaBa, 3aKOHHICTh, JOCTYI
JI0 TIPaBOCY/JIsl T2 000B’I3KOBICTh CYJJOBUX PIllICHb.

IoctanoBka mnpoOaeMu. 3araibHi
3acaji  KPUMIHAIBHOTO TPOBAKCHHS

y KpHUMiHaJbHIN TporecyanbHill cdepi.
3aranpHi 3acagyl KPUMIHAJIBHOTO TIPO-

YTBOPIOIOTH CBOEPIIHUIA (yHIAMEHT, Ha
SIKOMY 1TOOYJOBaHHI KPUMiHAJILHHUH MPO-
nec. TakoX BOHM TIPOHU3YIOTH TPAaBOBY
MaTepito KPUMIHAIBHOTO IPOBAKCH-
HS Ta BCi MpOIECH, IO BiIOYBAIOTHCS

Ba/DKCHHS BUPAXAKTh CYTHICTH KpH-
MIHAJIBHOTO  TIPOIIECYaJIbHOTO  TIpaBa,
BU3HAYAIOTH MOTO 3MICT 1 3arajapHUN
XapakTep MPaBOBOIO PEryIIOBAHHS KPH-
MIiHATBHUX TMPOIECYATbHUX BIIHOCHH.
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APO3JO0B O. Akryarbni npobremu peanrizalii okpeMux 3acaj KPHMIHAABHOTO IPOIIECY. ..

OTxe, 3aralbHUMH 3acalaMu KpUMi-
HaJBHOTO MPOBAKCHHS (Ialli — 3acajin)
€ 3aKpiIuIeH] B HOpMax MpaBa BU3HAYAIb-
Hi, (pyHIaMEHTaJIbHI TOJIOKEHHS 010
3aKOHOMIPHOCTEH 1 HAMOIIBII CyTTEBUX
BJIACTHBOCTEH KPUMIHAJIBFHOTO IPOBa-
JOKEHHS, 5IKi OOYMOBITIOIOTD iX 3HAYCHHS
SK 3aco0y Ul 3aXUCTy HpaB 1 CBOOOA
JIOOUHMA 1 TPOMaIsIHWHA, a TaKOXK JUIs
BPETYJIIOBaHHS JIsUIBHOCTI OpraHiB Ta
MMOCaI0OBUX 0Ci0, AKi BeAyTh KPUMiHAIIb-
Huii mportec [1, ¢. 62]. CdopmymnpoBani
y 1. 2 KIIK 3acanu cTaHOBISATH KOHKpE-
TU3ALI0 TIepII 32 BCE OKPEMHX MOIO0KEHb
TaKuX MDKHApOJHUX JOTOBOPIB y cdepi
MpaB JIIOAMHU, SK 3araibHa JeKiIaparis
npaB JonuHU, KOHBEHIS MpoO 3axucT
TIpaB JIFOIUHU 1 0CHOBOTIOIOXKHHUX CBOOO
(mami — K3IDJI), MixkHapomHOTO MaKTy
PO T'POMAASHCBHKI Ta TOJITHYHI MpaBa
(mami — MIII'TIIT), a TakoX BiAIOBIZHHX
nojoxxeHb Koncturynii Ykpainu (mami —
KoHCTHUTYIIIS) CTOCOBHO KPHUMIHAJILHOTO
CYIOUYMHCTBA. 3HAYNMICTh 3acajl sIK HOPM
KepiBHOTO i OCHOBOIIOJIOKHOTO BUJY BH-
3Hayae€ ix iMIepaTuBHUN 1 000B’I3KOBUI
XapakTep II0JI0 BCIX CTaJil, MPOBaPKEHb
Ta IHCTUTYTIB KPHUMIHAJIBHOTO TIPOIIECY.
Pazom 3 TEIM crmocobm 1 Mexi mil puH-
numiB OyayTh OOyMOBIJIEHI IHIWBITyallb-
HUMH OCOOJHMBOCTSMH 1 BIaCTHBOCTSIMU
KOHKPETHHUX CTaJii Ta MPOBa/IXKCHb.
AHaJi3 ocTaHHIX AocaiKkeHb. Bapto
3ayBaKUTH, 10 B HayIll KPUMIHAJIHHOTO
MpOIleCy THTAaHHS TEPerIsiay CyIOBUX
pIlIEHb CTalM TPEIMETOM HayKOBO-
ro TMOIIYKY NPOLECYaNiCTiB KOJUIIHBOT
Pociiicbkoi immiepii: 1. 5. ®oitHuipkoro,
B. I1I. Cnyuescekoro, C. 1. Bikropcbko-
ro. Y TOAambIIOMY, 3a dYaciB KOJHII-
#eoro CPCP, okpemuM mpoOiiemMaM Tie-
penIAay CYIOBUX PillleHb MPHIUIIIACH

yBara y mnpaigx JI. O. borocnoscekoi,
T. B. Bapdonomeesoi, 1. B. Bepuumy6o-
Ba, M. M. I'pomsuncekoro, FO. M. I'po-
meBoro, €. I Kopanenka, O. C. Kamku,
O. 0. Koctrouenko, I1. A. JlynuHChKO1i,
B. T. Manspenka, €. I. Maprunuu-
ka, B. I. Mapunisa, O. P. Muxaiinenka,
I. b. Muxaiinoscekoi, M. M. MuxeeH-
ka, O. b. Mizyminoi, B. B. Monnoana,
S. O. MortosimoBkepa, H. I. Myparo-
Boi, I. M. Omensbsinenka, 1. [1. Ilepnoga,
II. II. IMunmumuyka, B. A. Ilo3HaHckKorO,
B./I.IToranosa, A.JI. Pienina, M. C. Ctpo-
roeuua, H. II. Cuzoi, M. 1. Ciporo,
B. JI. ®inbka, B. I1. [1Iu6iku Ta iH.

[Ipote BimacHe IHCTHTYTY Tepers-
Iy CyIOBUX pIillIeHb 32 HOBOBUSBJICHH-
MU 00CTaBUHAMHU TPUCBIYCHO HE TakK
bararo mociimkeHb. JIo HHMX Ciaim Bif-
HecTH HaykoBi mpari I. 3. AHalkiHa,
B. €. backakosoi, B. C. banakiuuna,
B. M. bemnapcekoi, M. K. Bbemno6a6-
uyenko, JI. IlI. Bepcyrypogoi, B. H. bui-
moBa, P. H. BobOeuka, M. Il. Benime-
Ba, M. O. I'pomosa, B. O. [laBunosna,
B. B. Jlopomkosa, A. [I. 3ymakymosa,
B. C.Ilocnika, A. A. Co0enina, O. 1O. Ta-
tapoBa, b. C. Terepina, f. €. ®inpoBa
Ta iH.

@DopMyTIOBaHHSI METH Ta TMOCTa-
HOBKA 3aBJaHHs. MeTor poOOTH € po3-
KPHUTTS MPABOBOI CYTHOCTI MTPOBAKEHHS
3 Tepensiy CYIOBHX pIillleHb 3a HOBO-
BUSIBIICHIMH O0CTaBUHAMH KPi3b MPU3MY
peamizarii Ha Il cTanii oKpemMHux 3acaj
KPUMIHAJIBHOTO MpOBauKeHHs. Ll meta
3yMOBHWJIA BHPIIICHHS TaKUX 3aBJaHb:
[poaHali3yBaTH, MEpIl 3a BCE 3 ypaxy-
BaHHSM TIPAaBOBUX TO3HINH BHUKIAJICHUX
y pimennsx Koncrutyniiinoro Cyny
VYkpainu (nani — KCY) ta €Bporneiicbko-
ro cyay 3 mnpas Jioaunu (nam — €CILD),
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IMUTAHHA KPUMIHAABHO-TIPABOBHUX HAYK

Pi3HI TiAXOAW O PO3YMiHHS HOPMAaTHB-
HOTO 3MICTy TaKHX 3acaj] KpHMiHaJIbHOTO
IIPOBAJKEHHS, SIK BEPXOBEHCTBO TIPaBa,
3aKOHHICTh, JOCTYI JIO0 TMPaBOCYIAS Ta
00OB’SI3KOBICTh CYJIOBHX PIillleHb, 1 PO3-
KPUTH iX CTPYKTYpY; PO3IISHYTH AESKi
3araJbHOTEOPETHYHI MUTAHHS il mpaBa
i ¢opm Horo pearnizamii y MpoBajKeH-
Hi 32 HOBOBUSIBICHUMH OOCTaBUHAMU;
chopMmyirOBaTH HAyKOBO OOIPyHTOBa-
Hi BHUCHOBKH 1 TIPOMO3UIli IIOMO BIO-
CKOHAJICHHSI TIPaBOBOI periiaMeHTallii Ta
npakTuky 3actocyBanHs HopM KIIK, sxi
PETYIIOIOTH MPOBAKEHHS 32 HOBOBHUSIB-
JICHUMH 00CTaBUHAMU.

Buknaag ocHoBHOro marepiaay Tta
BUCHOBKH. ['apaHTyBaHHS CYy/IOBOTO 3a-
XHCTY TIPaB 1 CBOOOJ JIFOAMHY 1 TpOMaIsi-
HUHA O3HAuYa€ TaKOXK, IO KOKHOMY, 4Hl
IpaBa MOpYIIeHi, Ma€ OyTH 3a HasIBHOC-
Ti HA Te 3aKOHHMX TIJCTaB 3abe3reueHe
MpaBo Ha TEperisii BUPOKIB Ta yXBal
cyny (ct. 14 MIITTIIL, ct. 6 K3IIJ Ta
cT. 2.3 Ilporokomy Ne7 K3IIJI 3 ypaxy-
BaHHsIM npaktuku €CIUL u. 1, 4. 2 cT. 55
Koncrutymii). Amxe K3IJI 3akpinmia
MPaBO KOXKHOTO Ha CIIPABEIMBHIA 1 My0-
JHYHANA PO3TIISA] HOTO CIIPAaBH BIPOIOBK
PO3YMHOTO CTPOKY HE3aJS)KHHM 1 0e3-
CTOPOHHIM CY/IOM, BCTaHOBJICHUM 3aKO-
HOM (11. 1 cT. 6). BimnmoBigHo 1o 4. 1 cT. 55
KoHcTuTyIii KOXKHOMY TapaHTY€EThCS CY-
JIOBMIA 3aXUCT Horo mpaB i cBoOom. Lle
o3Hauae, M0 Jep)kaBa 3000B’s3aHa 3a-
0e3neyuTH B TOBHOMY 00CS31 31iHCHEHHS
IpaBa Ha CyJAOBUH 3aXUCT (y TOMY YHCIi
BiJI IOMYIICHUX CYIOBUX ITOMHJIOK ), SIKUH
[MOBUHEH OyTH CIIPaBEUIMBHM, KOMIIC-
TeHTHUM 1 edektuBHEM. OTxKe 3aiHTe-
pecoBaHi 0coOMW MaroTh TPaBO JOOWBa-
TUCSl BHIIPABIICHHS JOMYIICHUX CyIaMHu
[IOMHJIOK, TIEPEBIPKA  BUIIECTOSIIIIUMHU

CylaMH 3aKOHHOCTi, BMOTHBOBAHOCTI
Ta OOIPYHTOBAaHOCTI pillleHb, IO TpH-
HMaroThCS HWKYECTOSIIMMHU  CYTOBHUMHU
IHCTaHIIISIMH, OCKUIBKH TPaBOCYIIS, 3a
CBOEIO CYTTIO, BU3HAETHCS TAKUM JIMIIE
3a YMOBH, SIKIIIO BOHO 3a0e3meuye edek-
TUBHE TIOHOBJICHHSl IOPYLIEHUX MpaB
i cBoOo/1. Cy10BE pillIeHHS] HE MOXKE OyTH
BU3HAHE CIIPABEJIMBHUM 1 MPABOCYIHHIM,
a CyIOBHUI 3aXUCT — MMOBHUM I ¢()eKTHB-
HHUM, SKIIO JOIyILIeHa Cyl0Ba ITOMUJIKA.
KCY mnaromomryBas: «llIpaBocynns 3a
CBOEIO CYTTIO BH3HAETHCS TaKUM JIMIIC
32 YMOBH, 110 BOHO BIJIOBIJJa€ BUMOTaM
CIIPaBEUTNBOCTI 1 3a6e3meuye eeKTUBHE
IIOHOBJICHHSI Y IpaBaX. 3arajbHOIO0 Je-
KJapari€ro mpas Jroauan 1948 p. mepen-
0aveHo, 110 KOJKHA JIFOJIMHA MAa€ MPaBo Ha
e(eKTHBHE MOHOBJICHHS B IPaBax KOMIIe-
TEHTHUMH HallIOHAJTHHUMH CyJlaMU y BU-
naJikax MOpyIIeHHs il OCHOBHHUX IIpaB,
HAJaHUX il KOHCTUTYIIi€0 ab0 3aKOHOM
(ct. 8). IIpaBo Ha edexTuBHUII 3acib 3a-
XHCTy 3akpimieHo Takox y MIITTII
(ct. 2) 1 B K3ILJI (ct. 13)» (a03. 10 m. 9
MOTHBYBAJILHOI YaCTHHU PINICHHS BiJ
30 ciuns 2003 p. Ne3-pn/2003). Kpim
toro, cT. 14 (. 6) MIIT'TIII Ta ct. 3 IIpo-
Toxkomy Ne7 K3IUI mnepenbavarors, 1o
Cy[lOBE pillIEeHHS TiUIArae TMeperisiLy,
SKIIO «SKach HOBAa YW HOBOBHUSIBJICHA 00-
cTaBHHA 0e33amepeyHo JAOBOAWTH HasB-
HICTb CYJIOBOI IOMUJIKI».

Jlist iepeBipKM IPaBOCYAHOCTI CyHO-
Bux pimens KIIK nependauae opaunap-
Hi (IIPOBaJPKEHHS B Cy/lax amnesiiiHol
1 KacaiiiiHOi IHCTaHI[IM) Ta eKCTpaop-
nuHapHi (TIpoBa/KeHHA y BepxoBHOMY
Cyni Ykpainu Ta 32 HOBOBHUSBIEHHUMH 00-
CTaBUHAMH) BUIU CYIOBHX INPOBAIKCHb
3 mepenisiay CcyaoBHX pimeHb. OTixe,
MPOBa/HKEHHsI 32 HOBOBHSIBICHUMH 00-
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CTaBUHAMH € BHIKIIOYHUM (eKCTpaop-
JTUHAPHUM) PI3HOBUAOM CYIOBHX IIPO-
Ba/DKEHb 3 MEPensiy CYJOBUX PIllICHb,
y 3B’S3KY 3 BUSIBJICHHSIM ITiCJIsl HAOpaHHS
HUMH 3aKOHHOI CHIIM TaKMX OOCTaBUH,
SIKi, SIKIIIO O BOHW OYJIM CBOEYACHO BiOMIi
MIPaBOCYJII0, OYEBHUIHO, TIOTATIIH O yXBa-
JICHHS CYJIOM 30BCIM iHIIIOTO pIIlICHHS.
Ha nanwmii yac icCHyBaHHsI TaKOTO MPOBa-
JUKEHsI TIOB’sI3aHE 3 THM, IO HE 3aBKIH
HEMpPaBWIBHICTh BUPOKY BUIHO 3 MaTepi-
aJiB KpUMIHAJEHOI CIpaBH: OOCTaBHUHH,
10 BKa3ylOTh Ha Iie, a00 He Oyiu Bimomi
cyay, a00 BUHHMKIIM BKE IMiCJIsSI BHHECCHHS
BHUPOKY [2, c. 434].

Crhin KoHCTaTyBaTH, WIO aKTyaib-
HICTh II€] TEMH 3yMOBIIEHA HE TIIBKH
3HAYMMICTIO IIHOTO EKCTPAOPAMHAPHOTO
BHJIy CYJOBHX MpPOBA/DKEHb 13 TEperiis-
Iy CYIOBHUX pillIeHb, a i TOTpedaMu oro
CY4acHOTO PO3BHTKY, IOB’SI3aHUMH, B TO-
My YHCJi, 3 BIJIMIHHOCTSIMH, HasBHUMH
B HOPMAaTUBHOMY DETYITIOBaHHI 3a3Hade-
HOI cTajii B KpPUMiHAJHHOMY TMPOIECY-
aITBHOMY IIpaBi, a TaK CaMO HEJOCTaTHIM
CTYIIEHEM PO3POOJIEHOCTI JIaHOTO BHIY
Nepenisiy B YHHHOMY 3aKOHOJABCTBI Ta
JOKTpuHi. OCKIJIBKU OLTBIIICTh HAYKOBUX
poOIT i3 HaBEJACHUX MUTAHL IPYHTYIOTh-
cs Ha nonoxeHHsx KIIK 1960 p., tomy
B HUX HE BpPaXxOBaHO 0COOJIMBOCTI HOpMa-
TUBHOTO BPETYJIIOBAHHS CTalil Epersiay
CYJIOBHX DillICHb 32 HOBOBUSBICHHUMH 00-
CTaBHHAMH.

3ayBaXMMO TaKOX, IO HAyKOBHUH
iHTepec CTaHOBUThH pealizailis KOXKHOI
OKpeMO 3acaad B MeXax JaHOTO BUIY
MPOBAKCHHS, IO HEOAMIHHO Bele [0
MosIBM  crieu(iuyHUX Bapiaiid mpaBo-
3aCTOCYBAaHHSI TaKHWX OCHOBOIIOJIOKHUX
HOpM. BogHO9ac morIis Ha IPUHIIATIOB]
MTOJIOKEHHST KPUMIHAIBHOTO  TPOIECY-

AIBHOTO TpaBa 3 MO3MULII MPOBAIKEHHS
neperjsily 3a HOBOSIBICHUMH OOCTaBH-
HaMH Kpi3b MPU3MY OCOOJIHMBOCTEH pea-
Jizamii 3acag y MbOMY BHII TIPOBAHKCHD
JIO3BOJISIE BUSIBUTH MPOOJIEMH TPaKTHY-
HOI peamizaiii 0a30BHX HOPMATHBHHUX
MOJIOKEHb Y OKPEMHX CTalisX Ta Mpo-
Ba/DKCHHSAX KPUMIHAJIBHOTO TIPOIIECY.
IIpn oMy aHami3 MexaHI3My peasiza-
Iii 3acaj KPUMIHAIBHOTO IPOBAKCHHS
y MPOBA/DKCHHI 32 HOBOBHUSIBJICHUMH 00-
CTaBMHAMH CJIil TPOBOJAUTH 3 ypaxyBaH-
HSM JIOKTPUHAIBHUX TIJAXOJIB MO0 il
npasa Ta Gopm Horo pearnizanii. A came —
3a XapaKTepoM TPaBOPCATIZYyIOUHX i,
00YyMOBJICHHX 3MICTOM IIpaBOBOi HOP-
MU, CIIiJI PO3PI3HATH JOTPUMAHHS, BUKO-
HaHHS, BUKOPUCTAHHS Ta 3acTOCYBaHHS
npasa, Jie NUISIXOM JOTPUMaHHS peaizy-
10ThCsI nuiie 3aboponstoui Hopmu. CyTh
HOro mojsirae B MacHBHOMY YTPUMAaHHI
BiJl BAMHEHHS i, 110 TIepeOyBarOTh IiJ
3a00poHO0. BUKOHAHHS BUMarae akTHB-
HUX JIii, TOB’13aHUX 13 3aPOBaIKEHHAM
y JKHTTSI 3000B’S3yI0UMX MPHUIHUCIB. Bu-
KOPHCTaHHS IpaBa repeadoayae 31HCHeH-
HS TIPABOMOYHOCTEH Cy0 €KTa, 1 OTXKE, Ha
HOro po3cyll TYT MOXE MaTH MiCIe SIK
aKTHUBHA, TaK 1 MMacMBHA TOBEJiHKA. 3a-
CTOCYBaHHsI IpaBa — Lie BJa/Ha OpTaHi3y-
1o4a JiSUIbHICTh KOMIICTEGHTHUX OpraHiB
1 0ci0, 110 Ma€ CBOEIO METOIO CIIPHUSHHA
azpecaTtaM TIPaBOBUX HOPM Y peaizarrii
HAJIKHUX iM TIPaB i 000B’SI3KIB, a TAKOXK
KOHTPOJIb 3a JaHUM IpouecoM [3, c. 420,
423].

YpaxoByruu 3HaYHUI 00CIT HOpMa-
TUBHOT'O Marepiaiy, SKHM BCTaHOBJICHO
3arajibHi 3acaayd KPUMiHAJIHLHOTO IMPOBa-
JOKCHHSI, PO3TIITHEMO JIUIIE ACsKi 3 HUX,
JOCHIJKCHHST SIKMX JO3BOJHMJIO BUSIBUTH
CYTTEBI 0COONMBOCTI pearnizamii HuX 3a-
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caj TIpH TeperyIsill Cy/JI0BUX PIlIeHb 3a
HOBOBUSIBJICHUMH 00CTaBUHAMH.
Po3kpuBatoun HOpPMATWBHHUI 3MiCT
BEPXOBEHCTBA IpaBa SIK 3acagd KpUMi-
HAJIBHOTO TIPOBA/KCHHS, 3aKOHOJIABEIb
BCTAaHOBUB, IO KpHMIHAJbHE IIpPOBa-
JDKEHHS 3IIMCHIOETBCS 3 JOACP’KaHHAM
MPUHOUITY BEPXOBEHCTBA MNpaBa, BiAIO-
BIJIHO JIO SIKOTO JIFOJIMHA, ii mpaBa Ta CBO-
00111 BU3HAIOTHCSI HAMBHUIIIMMU [IHHOCTSI-
MU Ta BU3HAYAIOTh 3MICT 1 CIIPSIMOBaHICTh
TUSTTEHOCTI nepkaBu. [IpuHITMT Bepxo-
BEHCTBA IIPaBa y KPUMiHAJILHOMY IIpOBa-
JDKEHHI 3aCTOCOBYETBHCSI 3 ypaxXyBaHHSIM
npaktuku €CIUI (ct. 8 KIIK). [Mpunimn
BEPXOBEHCTBA IpaBa 3HAWIIOB CBOE 3a-
KPITUICHHS SIK Y HU3I MKHAPOIHHUX HOP-
MaTHBHO-TIPABOBUX akTiB (y TpeaMOyuti
K3IUT; npeamOyni ta ct. 3 Craryty Paan
€Bpony, AMEpUKaHCHKIA KOHBEHLIT IIpo
mpaBa JIIOIMHHU Ta 1H.), TaK 1 Ha Hamio-
HanbHOMY piBHi (1. 1 c1. 8 Koncrurymii,
ct. 8 KACY, y mpeambyii, cT. 2, 4. 1 cT. 6
3akony Ykpaian «[Ipo cymoycrpiii i cra-
TYyC CyIaiB», cT. 5 3akony Ykpainu «lIpo
Oe3omIaTHy MPaBOBY JOMOMOTY» Ta iH.).
KCY y pimenni Big 2 nmcroma-
na 2004 p. Nel15-pn/2004 akiieHTyBaB:
«BepxoBeHCTBO mpaBa — Li¢ HaHyBaHHS
IpaBa B CycHijbcTBi. BepxoBeHcTBo npa-
Ba BHMAarae BiJ Jiep»aBH HOro BTiJIeH-
HSl Y TIPaBOTBOpYY Ta MPaBO3acCTOCOBHY
JisUTBHICTB, 30KpeMa y 3aKoHH, sKi 3a
CBOIM 3MICTOM MaroTh OyTH NMPOHUKHYTI
IepeayciM iIessMH COIliabHOI CIIpaBel-
JIUBOCTI, CBOOOIH, pIBHOCTI TOMIO» (203. 2
miamn. 4.1 m. 4 MOTHBYBaJIbHOT YaCTHHH).
€CIUI y cBoiX pilleHHSIX BH3HAUYUB
OKpeMi O3HAaKH MPHHIUITY BEPXOBEHCTBA
mpaBa y po30yIoBi HAIlIOHATBHUX CHCTEM
MIPaBOCYAIS Ta 3AiHCHEHHI CYIOYMHCTBA,
SKMX MAaloTh JOTPUMYBATHCh JepKa-

BU — wienn Pagu €Bpomny, mo mianuca-
mu K3IJIL. Tak, y cnpasi «IloHOMapboB
npotu Ykpaiam» €CIIJI Haronocus, 1o
«TpaBoO Ha CTpaBEIUIMBUN CYIOBHH PO3-
s, ke rapadroBane 1. 1 ct. 6 K3I1JI,
Ma€ pO3yMITHCS Yy CBITII mpeaMOynu
K3I1J1, y BinmoBiaHi# 9acTHHI SKOT 3a3Ha-
YEeHO, 110 BEPXOBEHCTBO INpaBa € CIJIb-
HOI craAmuHow Bucokux JloroBipHux
Cropin. OnmauM i3 (QyHIaMEHTATBHAX
ACTIEKTiB BEPXOBEHCTBA MpaBa € MPUHIIHIT
MPaBOBOi BU3HAYCHOCTI, KU Tependa-
yae mosary J0 mpuHOuIy res judicata —
MPUHIMITY OCTAaTOYHOCTI PIIICHb CYy.
el npuHUMI CTBEPIXKY€E, LIO MKOAHA
31 CTOpIH HE Mae€ MpaBa BUMarar mepe-
STy OCTaTOYHOTO Ta OOOB’SI3KOBOTO
pilieHHsT Cyay NpPOCTO TOMY, IO BOHA
Ma€ Ha MeTi JOOUTHUCS HOBOTO CITyXaHHS
CIpaBH Ta HOBOTO ii BupimeHHs » (1. 40
MOTHBYBAJIbHOI YaCTHHU PIlICHHS BiJ
3 xBiTHS 2008 p.). Y crpaBi «CoKypeHKo
i Crpuryn npotu Ykpaiam» €CI1JI 3a3na-
quB, mo «K3I1JI He 3000B’s13ye meprxa-
Bu — yyacHuni K3I1JI ctBoproBatu anesns-
iAHI 4K KacawiiHi cynu. OqHaK TaM, Je
TaKi Cy[y iICHYIOTb, HEOOXiTHO TOTPUMY-
BaTUCh rapaHTiil, BU3BHAYCHUX y CTATTi 6»
(1. 22 MOTHBYBaJILHOT YaCTUHU PIIICHHS
Bix 20 mumnas 2006 p.).

Tomy 3a cBOIM XapakTepoM Lel NpUH-
LI € 6araToacreKTHUM 1 BKIIFOUa€ HU3KY
KOMITOHEHTIB, 1110 YTBOPIOIOTH HOTO 3MiCT.
3aramoM CyTHICTH BEPXOBEHCTBA IIpaBa
po3kpuTa y nomosizi «IIpo BepxoBeHCTBO
MpaBay, MPUUHATIH Ha 86-My TUIEHApHO-
My 3acinanHi BeHeriaHchKoil komicii 25—
26 oepesnst 2011 p. Y myskri 41 nporo
JOKyMEHTa 3a3HaueHo, L0 Hapas3l MOX-
JUBUH KOHCEHCYC IIOAO OOOB’SI3KOBUX
eleMeHTIB (K (opMallbHUX, TaK 1 MaTe-
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pianbHEX ab0 CYOCTaHTUBHUX) MOHSTTS
«BEPXOBEHCTBO IPaBay, 30KpeMa, TaKuX,
sK: 1) 3aKOHHICTB, Y TOMY YHCIi MPO30-
PHiA, TIA3BITHUH 1 IEMOKPATHYHHH MOPSI-
JIOK BBEJICHHS 3aKOHIB y Jit0; 2) MpaBo-
Ba BU3HAYCHICTH; 3) 3a00pOHA CBABIIIIA,
4) mocTyn 10 MPaBOCYIMS Y HE3aleKHUX
1 HeynepePKeHUX CyIax, y TOMY YHCIII Cy-
JOBUH KOHTPOJIb 32 aJAMiHICTpaTUBHUMU
aKTamu; 5) JOTPUMaHHS NpaB JIOAHHU;
6) HeOWCKpUMIHAIS Ta PIBHICTH MEpes
3akoHOM. llepemidueHi eleMEHTH JIeXKaTh
B OCHOBI KOHCTHTYIIIHHMX 1 3aKOHONaB-
YHX TOJIOKEHb Ta CY0BOT NPaKTHKH 1 Ha
HallOHAJFHOMY, 1 Ha MDKHApOTHOMY
piBHsX. BiamosigHo mo migxoais Bene-
IIaHCHKOT KoMicll BHUIUISIOTH Takl CKJIa-
JIOB1 BEpXOBEHCTBA Mpapa: 1) IOCTyN 10
3aKOHY (TIOJIOKEHHSI 3aKOHY ITOBHHHI
OyTH 3pO3yMIUTUMH, SICHUMH Ta nependa-
YyBaHMMH); 2) BUPILIEHHS MUTaHb MPO
IOPUINYHI TIpaBa TIOBUHHO, SIK TIPABUIIO,
3MIMCHIOBATHCS Ha TJCTaBi 3aKOHY, a HE
3a po3cymoMm; 3) pIBHICTh Tepen 3aKo-
HOM; 4) Bia/ja MOBHHHA peaji3oByBaTH-
Csl BIAMOBITHO A0 3aKOHY, CIIPABEAIHBO
Ta PO3yMHO; 5) TpaBa JIOAUHHU MAalOTh
OyTu 3axwuieHi; 6) moBUHHI OyTH HasBHI
3aco0M IS BPETYJIOBAaHHS CIIOpiB 0e3
HEBUIIPABJAHUX BUTPAT Ta BiJCTPOYOK;
7) HasBHICTb CIPaBEINBOTO CyAY; 8) 1ep-
KaBa TIOBUHHA JOTPUMYBATUCS CBOIX
3000B’s13aHb Y paMKax ik MDXKHapOJIHOTO,
TaK 1 HaIiOHAJTLHOTO MPaBa.

BracHe, ocHOBOMOIOXKHI TpaBa Ta
CcBOOOMW JIFOIMHHM BHU3HAYAIOTh 3MICT
1 CHpsSMOBaHICTb PO3YMIHHSI BEPXOBEH-
CTBa TpaBa SIK JOKTPUHHU, MPUHIMITY Ta
izeay. Y KOHTEKCTI peai3allii mpas 0co-
OM BEPXOBEHCTBO IpaBa € HEOOXiTHUM
JUTSL BITTOBITHOCTI 3arajioM IPOBaKEH-
HS 332 HOBOBHSBICHHMH OOCTaBUHAMH

JIEMOKpaTHYHUM cTaHaapram. Jlist mpuH-
Uy BEPXOBEHCTBA TpaBa MAa€ Ha METI
BCTAHOBJICHHSI TIEBHUX MEX JISUTBHOCTI
Cydy B 3a3HaYCHIN CTamii KpUMiHATIHLHOTO
MpoIecy B iM’Sl 3aXHCTy IpaB IJIONWHH,
BUKOPIHEHHSI OY/Ib-5IKOTO CBaBIJLISL.
Binmosiguo 1o ct. 463 KIIK 3asBa npo
MeperIsl CyJ0BOrO PIllIEHHS 32 HOBOBH-
SIBICHUMH OOCTaBUHAMM IOJAETHCS JI0
Cydy Ti€l iIHCTaHIIi1, SKUI TIEPIITUM JTOITyC-
TUB TIOMHJIKY BHACIiJJOK HE3HaHHS PO
ICHYBaHHS TakuX OOCTaBUH. 3asBa TIPO
MIEPerIsl CyJ0BOTO PIllIEHHS 32 HOBOBU-
SIBICHUMH OOCTaBMHAMHU PO3IVISIA€ETHCS
CyIOM TIPOTSATOM IBOX MICAINB 3 THS il
HAIXO/DKEHHSI 3T1HO 3 TpaBUJIAMH, IIe-
pendavennmu KIIK s xpuminambHOTO
MPOBA/KEHHS B Cy/i Ti€i iHCTaHIi, sKa
saiticaroe mieperisin (cr. 466 KIIK). 3a
npasoBoto no3umiero KCY, BukianeHo
B pimenHi Bix 11 rpymas 2003 p. y crpasi
npo Kacamiitnmii cyn Ykpainu, mooymo-
Ba CHCTEMH CYJIiB 3araJibHOT FOPUCAUKIIIT
Y3TOJKYEThCS 31 CTallisIMU CYJIOUYMHCTBA,
BIJIMOBIAHUMH (OpPMaMH TPOBAKEHHS
(30kpemMa, B armessiiiHii 1 KacaiidHil
iHcTaHMisX) (miamn. 4.2 m. 4 MOTUBYBaTb-
HOI YacTHHM). 3 OISy Ha 3a3HaueHe
KCY B cBoemy pimenni Bin 12 numHs
2011 p. Haromourye, WO MiJ TPUHIUIIOM
IHCTAHIIMHOCTI CIIiZl PO3yMITH TaKy op-
raHi3amio CyloBOi CHCTeMH, sfKa 3a0e3-
revye TIpaBo Ha TEPeIsl PIllIeHHS CYILy
HIDKYOI 1HCTaHIIT cyaoM BHIOT (Tmiam. 3.2
. 3 MOTHBYBaJBbHOI YacTuHU). CTaTTero
7 3akony «IIpo cymoycrpiii i craryc cyu-
JiB» JUist 3a0e3MeUeHHs] CIpPaBeIIUBO-
IO Ta HEYNepeHKEHOTO PO3IISIy CIIpaB
Yy PO3YMHI CTPOKH, BCTAHOBIICHI 3aKOHOM,
B YKpaiHi JifOTh CyId MEepIIoi, anensiii-
HOi, KacamiiHoi iHcTaHwii 1 BepxoBHuit
Cyn Vkpainu (mani — BCY). ¥ cBoto uep-
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ry, ¢T. 3 KIIK BCTaHOBJIEHO BU3HAUYEHHSI
CYIliB TIEpIIOi, amemnsIiiiHoi, KacaiiHol
iHcTanmin. OTxke, Tepersi CyJI0BOTO
PIIICHHST 3a HOBOBHUSBJICHUMHU OOCTaBU-
HaMU MOJKE 3J[IHCHIOBATHUCS CyJaMH Iep-
1101, anesLiHOoI, KacaliiHOl 1IHCTaHI{IN.

Taxwif BUCHOBOK 3arOCTpPIO€ TTUTaHHS
npaBa BCY 3xilicHroBaTH nepenis cya0-
BOTO DIIlICHHS 32 HOBOBUSBICHUMHU 00-
craBUHAMH. BiAMOBiAb HA HHOIO JIEKUTH
y IIommHI 1paBoBoro crarycy BCY Ta
FOPUIUTHOI TIPUPOAM TIJICTAB IS 3IiH-
CHEHHS KPHMIiHAJIbHOTO  IPOBaJKEH-
Hs 332 HOBOBHSBICHHUMH OOCTaBHHaMHU.
A came, SK 3a3Haya€ y CBOEMY pILLICHHI
Bix 11 6epesns 2010 p. KCY, BianosigHo
JI0 TIPUHIMIY BEPXOBCHCTBA IMpaBa IH-
TaHHS PO3IMOJLITY TIPaBOCYIHUX ITOBHOBA-
xerb Mk BCY Ta BUIUME cynamu, BH-
3HAYCHHS CTaJildl CYIOYMHCTBA Ta (HOpPM
MIPOBAJPKEHHSI MAIOTh OyTU MIIMOPSIKO-
BaHI rapaHTisIM TpaBa KOXKHOT JIFOJIUHH Ha
cripaBemuBHi cyn (miam. 3.2 m. 3 MoTH-
BYBaJIbHOI YacTHHM). BomHOYac po3riis-
JAIOYM TUTAHHS PO MOXKJIMBICTH BCTa-
HOBJICHHSI 3aKOHOJIABIIEM IHIIUX (HOpM
OCKapXKCHHS pIIICHb CyIiB 3arajbHOl
FOPUCIUKINI, KPIM THX, III0 BCTAHOBJICHI
B II. 8 4. 3 cT. 129 KoHcTHTYTIIT K 3acagu
CY/IOUMHCTBA — alleJsIIliifHe 1 KacalliiiHe
ockapskennsa, KCY B HaBegeHoMy pi-
LICHH] JIMIIOB BHCHOBKY, IO 32 CBOIM
3MICTOM 1€ KOHCTHTYILIHHE MOJOKCHHS
HE MICTUTh BHUEPITHOTO TEPEIiKy (hopm
OCKapXXeHHS pIIIeHb CymiB 3arajbHOi
topucaukiii. [Ipunucom 1. 8 4. 3 ct. 129
Koncturyuii BH3HaueHO «3abe3neueH-
HSL... KacallifHOro OCKapIKCHHsI PillICHHS
Cy[ly» JIMIIIE SIK OJIHY 3 OCHOBHHX 3acajl
CYIOYMHCTBA, a 4. 4 i€l cTarTi mepen-
0a4yeHo, 1Mo 3aKOHOM MOXYTh OyTH BH-
3HAYeHI TaKOX 1HII 3acaJii CyJOYHHCTBA

B CyJlaX OKPEMHX CYIOBUX FOPHCIHMKIIIMH.
OTxe, 3aKOHOJABIIEM MOXYTb OyTH Tie-
pendaueHi y 3aKOHaxX Mpo CYJAOYyCTpii Ta
CYIOYMHCTBO # iHIII POPMHU OCKapKEHHS
Ta TEepenIiay pillieHb CYyAiB 3araibHOl
ropucaukmii cyn (miam. 3.5 m. 3 MOTHUBY-
BaJIbHOT YaCTUHH).

Pa3zoMm 3 TUM aHaIi3 IOPUAMYHOT MPH-
POIH T ACTAB IS 3MIHCHEHHS KPUMiHATb-
HOTO TPOBAPKEHHS 32 HOBOBHSIBICHUMH
o0cTaBUHAMU JI03BOJISIE AIMTH BUCHOBKY,
110 1 mij Yac nepenisiay CylOoBHX pillleHb
BCY moxyTh Maru micue Taki, Hampu-
KJiaJl, 0OCTaBUHM, SIK 3JIOBXKUBAHHS CYJ-
i T 9ac KPUMIHATBLHOTO TIPOBAKCHHS
a06o Bm3HaHHA KCY HEKOHCTHUTYMiHHOC-
Ti 3aKOHY, IHIIIOTO MPABOBOTO aKTa YH iX
OKpEMOTo TMOJOKEHHS, 3aCTOCOBAHOTO
BCY.

TakuM YUHOM, HE 3YNMHUHSIOUUCH HA
O3l MTii OKpEMHUX CKIIAIOBUX BEPXO-
BEHCTBA IIpaBa y CTafil Mepemisigy cCy-
JIOBOTO pIIIEHHS 3a HOBOBUSIBICHUMH
o0cTaBMHAMH, 3a3HAYUMO, L0 CyAU TEp-
1101, ameNsIIiiHol, KacaliifHOl 1HCTaHI[IHA
ta BCVY mij yac 3/1iiicHeHHS 3a3HAYEHOTO
BHIIy TIEPETVIAY 3000B’s3aHi JOTPUMY-
BaTHCS, BUKOPHCTOBYBaTH, BUKOHYBAaTH
Ta 3aCTOCOBYBaTH HOPMHU KPUMiHAILHOTO
NpoIleCcyaJbHOTO 3aKOHOAABCTBA y JycCi
HEYXHWJIBHOTO JIOTPUMAaHHS BCIX BHMOT
BEPXOBEHCTBA TpaBa Ta 3 ypaxXyBaHHIM
npaktukn €CIJL.

OnHUM i3 TPIOPUTETHHUX TIOJOKECHb
CY4acHOTO KpPUMIHAJIBHOTO TIpOLECy 1,
BiJIMIOBIIHO, HAHBAKIMBILIMM 1HCTPY-
MEHTOM 3a0e3le4YeHHs MpaB i CBOOOJ
JIOJIMHU 'y KPUMIHAJILHOMY TIPOBaJKEH-
Hi € 3aKOHOJaBYe 3aKpIIICHHS 3acajiu
3aKoHHOCTI. HopmaruBHUI 3MicT 3aca-
M 3aKoHOcCT] BeraHoBiieHui cr. 9 KIIK.
[Ipote cknagHicTh PEHOMEHY 3aKOHHOCTI
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Ta MacmTabu i TMposBiB 00YMOBIIOIOTh
MOJIEMIKY 3 MPHUBOAY BU3HAUCHHS CMHC-
JiB wi€el ropuaAnYHOI Kareropii. Ha 3nauy-
LIOCTI HaBeACHOI Kareropii oOrpyHTOBa-
o Hanossarae i O. B. Ilerpummn, skuit
HaroJjIollye€ Ha TOMY, L0 JEMOKparTis
B CydYacHill JepkaBi HE MOXeE iCHyBaTH
0e3 HEYXHJILHOTO JOTPUMaHHS BUMOT 3a-
KOHOZJABCTBA, @ PEXHMM 3aKOHHOCTI, IO
CIMPAETHCSI HA TOBAry JI0 MpaB JIIOUHH,
€ BOXJIMBOIO MEPEAYMOBOIO Ta HEOOXia-
HOIO CKJIQJOBOIO PEaNbHOI JEMOKpaTii
[4, c. 35]. HaromicTh CIyIIHOIO YSIBIISI-
eTbest mporosuitisi B. B. Camoxanopa
I0JI0 BU3HAYCHHS 3aKOHHOCTI SIK 00Y-
MOBJICHOTO 3aKOHOMIPHOCTSIMH CYCITiJIb-
HOTO PO3BUTKY KOMILUICKCHOTO COIlialh-
HO-IIPAaBOBOTO SIBUILA, SIKE€ CKJIAJAETHCS
13 TPHOX B3A€EMOIIOB’SI3aHUX CKJIaI0BUX —
MPUHOUITY, METOIY 1 PEeXHUMY iCHyBaH-
HSl JepKaBH, 1 TOJATae B PO3yMiHHI U
CYBOpPOMY Ta HEYXHJIHbHOMY BHKOHaHHI
BciMa Cy0’€KTamMH TIPABOBITHOCHH BH-
MOT 3aKOHOJ]aBYHX aKTiB, KOTpi MOBUHHI
BIJIMOBIIaTH TIPUHIUIY CHPaBEIUBOCTI
mpasa SIK y Ipoleci mpaBopeanizanii, Tak
1 B mporieci nmpaBoTBOpUoCTi [5, c. 4]. Ha
OCHOBI CEMaHTHYHOTO aHaji3y IOHSIT-
TSl 3aKOHHOCTI, 3 BUKOPHCTaHHSM KaTe-
ropill  «CyTHICTBY», «dopMay, «3MICTY,
JI. B. Menex po3risiiae Kateropiro 3a-
KOHHOCTI y BHTJISIAL (DOpMYJIIH: MPUHIHIT
3aKOHHOCTI — METOJ 3aKOHHOCTI — pe-
UM 3aKOHHOCTi. Tak, y3aralbHIOIYN
pi3HI TAXOAWM A0 PO3YMIHHS IOHATTS
3aKOHHOCTi, aBTOpP POOUTb BUCHOBOK,
IO 3aKOHHICTH MOKE PO3IIISAATHCS SIK
MIPUHIIUAI, METOJ, PEKUM BIAMOBITHOCTI
npaBopeaTizaliiHol  IisJIbHOCTI  BCIX
cy0’€eKTiB MpaBa TOJNOKECHHSIM KoHCTH-
Tymii, 3aKOHaM, sIKi He cymnepedarpb iH,
MiA3aKOHHUM aKTaM Ta 1HIIUM JPKepenaM

mpaBa. 3aKOHHICTh — 11 CTaH CYCIiIbHO-
O KUTTS, KU XapaKTEePHU3YEThCS HE-
YXUIBHUM JOTPUMAHHSM 1 BUKOHAHHSIM
3aKOHIB ycima cy0’extamu. Toxi sk 3a-
KOH 3aKpiIUTIOE  3aralbHOOOOB’SI3KOBI
MpaBwiia TIOBEJiHKH, 3aKOHHICTh 3a0e3-
reyye MoBHE 1 Oe3meperkonHe ix 37ii-
CHEHHSI, TOOTO € HEOJIMIHHOI YMOBOO
peaThbHOTO BTIJICHHS B JKUTTS 3aKOHIB.
OTxe, TOTPUMAaHHS 3aKOHIB 3a0e3reuye
BCTaHOBJICHHS 3aKOHHOCTI B CYCITUTBCTBI,
a 3aKOHHICTb, Y CBOKO 4epry, iX peaiiza-
wito. [IpuHIMI 3aKOHHOCTI € OJHUM 13
MPUHIMIIIB Cy4acHOT KOHIIETIIi1 IpaBOBOT
nepkaB [0, ¢. 4]. Y cBoro depry, 3aKOH-
HicTh 0oOrpyHTOBYeThCs 1. JI. Hem3opo-
BUM SIK 3ACHOBaHa Ha MIPOBiIHIH paBoBiit
i1el BUMOTa CyBOPOTO Ta HEYXWJIBHOTO
JIOTPUMAHHS 1 BUKOHAHHS a00 3acTOCy-
BaHHsI HOPMH TpaBa. [1eoJoriyHuM ij-
TPYHTSM IIi€l BUMOTH, Ha HOTO ITyMKY, €
TTOJIOKEHHS ITPO 3arajlbHOOOO0B  I3KOBICTh
npaBa [7, c. 4]. [IpoBenene mocmimkeHHS
JI03BOJIsIE C(HOPMYIIFOBATH aBTOPCHKY Jie-
¢inimiro 3acaj 3aKOHHOCTI SIK 3aKpiruIeH]
B HOpPMax IIpaBa BU3HAYaibHI, (yHIa-
MEHTAJIbHI TIOJOXEHHS, 3TIHO 3 SKUMHU
CyJl, CTOPOHHU Ta iHII y9aCHUKH KpUMi-
HAJIBHOTO MPOBAHKCHHS 3000B’sI3aHi He-
YXUIBHO JIOTPUMYBATHUCSI, BUKOPUCTO-
ByBaTH, BHUKOHYBaTH Ta 3aCTOCOBYBaTH
HOPMH KPUMIHAJIIBHOTO MPOIECYaIbHOTO
3aKOHOJIaBCTBA y KPHUMIHAIBHOMY TIpO-
Ba/DKEHHI. Y IbOMY KOHTEKCTI CIiJ 3a-
3HAYUTH, IO CYJl, CTOPOHH Ta iHIII ydac-
HUKH KPUMIHAJIBHOTO TMPOBAKEHHS i
4yac MPOBA/DKCHHS 32 HOBOBHSIBJICHUMH
oOcTtaBUHaMH 3000B’s3aHI HEYXWJIBHO
JIOTPUMYBATHUCS,, BUKOPUCTOBYBATH, BH-
KOHYBAaTH Ta 3aCTOCOBYBATH MOJIOKEHHS
Koncturymii, KIIK, mixnHapogHux mo-
rOBODIB, 3rojia Ha 00OB’SI3KOBICTh SKHUX
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HamaHa BepxoBHoro Pamoro Ykpainwm, iH-
LIMX aKTiB KPUMIiHAJIBHOTO MPOLECyalb-
HOTO 3aKOHO/IaBCTBA.

Jlo 3acaa KpUMiHAJILHOTO POBAKEH-
Hs BIJTHECCHO 1 IOCTYI JI0 TPABOCYIs Ta
000B’sI3KOBICTh CyHOBHX pimeHb (cT. 21
KIIK). ¥ crarti 55 Koncrurymii BcTaHOB-
JICHO, 110 IIpaBa 1 CBOOOAH JIFOIUHH 1 Ipo-
MaJITHUHA 3aXUIIAI0THCS CYOM. Y CBOIO
4yepry, CyloBa cUcTeMa 3abe3ledye Jio-
CTYIHICTB IPAaBOCYIS T KOKHOT 0COOH
B TOPAIKY, BcTaHOoBieHOMY Koncrtury-
Ii€I0 Ta 3aKOHAMU YKpainu (cT. 3 3akoHy
«IIpo cynoyctpiii i cTaryc cyaunisy»). Lium
e 3aKOHOM IepeadadeHo, 1o A 3a0e3-
TMIEUCHHSI CTIPaBEUIMBOTO Ta HEYyTMepeKe-
HOTO PO3IVISILY CIIpaB y PO3yMHI CTPOKH,
BCTAHOBJICHI 3aKOHOM, B YKpaiHi IifOTh
CyIM TEepINoi, amesiiHoi, KacariiHol
incranuit i BCY (ct. 7). Koxxknomy ra-
PaHTY€eThCS PABO Ha CIIPABEATMBHIA PO3-
IJISIJl Ta BUPINICHHS CIIPaBU B PO3YMHI
CTPOKM HE3QJICKHUM 1 HEYNEPeIKCHUM
Cy/IOM, CTBOPEHHM Ha IIiJICTaBi 3aKOHY
(4. 1 ct. 21 KIIK). Lle monoxeHHs BIpoO-
Ba/KY€ y BITUM3HSIHE KPUMiHAIBHE MPO-
LecyalbHe 3aKOHOJABCTBO MIKHApO-
HO-TIPABOBHUU CTaHIAPT, KU MICTUTHCS
y 4. 1 ct. 6 K3I1JI Ta 3MicT SKOTO pO3KpH-
BaeThes y pitmennsax €CII momo pizHnx
rajgy3eidl mpouecyaibHOro npasa (IIpoTu
Vkpainu: «Tperybenko mnpotu Ykpai-
Hm» (2004 p.), «Ctpmxak npotu Ykpai-
Hm» (2005 p.), «'anmuHa MenhbHUK MPOTH
Yikpaiam» (2006 p.), «banarpkuii mpoTH
VYkpainun» (2007 p.), «BomoBik mportu
VYkpainn» (2007 p.), «Ilnaxrees Ta [Tnax-
TeeBa npotu Ykpainu» (2009 p.), «My-
mrra npotu Ykpainn» (2010 p.), «Ilenepin
npotu Ykpainm» (2010 p.), «Ilepetska Ta
[epemeTtreB potu Ykpaiam» (2010 p.),
«Uyiikina npotu Ykpainm» (2011 p.);

npotu inmux kpaid: «longep nporu Crio-
nyuenoro KopomiBcteay (1975 p.), «Eiipi
npotu Ipnauaii» (1979 p.), «JleBeep mpo-
tn benpriiy (1980 p.), «Exbarani npotu
[Bemii» (1988 p.), «bpymapecky mpotu
Pymynii» (1999 p.), «Kytiu nporu Xop-
Barii» (2002 p.), «KopmoBa nporu Ita-
nii» (2003 p.), «Acaninze nporu Ipys3iin
(2004 p.), «Kapr mporu TypedaauHm»
(2009 p.), «Ciminkiene mpotu JIuTBU»
(2012 p.) ta in.). 3rigHO i3 3a3HAUYEHUM
CTaHJApTOM KOXKEH Ma€ MpaBo Ha cIpa-
BeIJIMBHH 1 MyOMiUHUHA po3misg Horo
CIIpaBH BIIPOJIOBXK PO3YMHOI'O CTPOKY He-
3aJIeKHUM 1 OE3CTOPOHHIM CYIOM, BCTa-
HOBJICHIM 3aKOHOM. 3BiJICH — IIpaBO Ha
JnocTyn A0 cyny BusHauaetbess €CILI sik
BiZICYTHICTh HaAMIPHUX MPABOBHX 1 (pak-
TUYHUX YCKJIAIHEHb MiJ 4Yac 3BEpHEH-
HSL ocoOu 10 cymy 1 po3nsiny ii cripaBu
B Cy/i.

Hoctyn no mpaBocynns, SIK LIJIKOM
ciynrHo 3ayBaxkye B. 1. MapuHiB, Oymyuun
MOHSTTSAM KOMIUIEKCHUM, 3a0€e31e4y€ThCs
npolecyaJbHIM MEXaHI3MOM i oprasiza-
i€r0 poOOTH Cyly 1 BKIIFOYA€ HU3KY CKJIa-
JIOBUX: IHCTAHITIHHICTH CYTOBOI CHCTEMH,
npouecyagbHUN TMOPSAAOK OCKap>KeHHS
CYIOBHX pillleHb, Oprasizauilo podoTu
Cyay Tmiepioi iHCTaHIIT 1010 TPUUHSATTS
amessIiiHOl CKapry, MiJIrOTOBKA Marepi-
aiB Ta iX TEepe/laHHs JI0 BUIIECTOSIIIOTO
cymy oo [8, ¢. 619].

H. 1O. Cakapa npoOiemy 10CTyITHOCTI
NpaBOCYIJIsl B TEOPETUUHOMY ITUIAHI PO3-
IJISIIa€ B ACMEKTI PO3BUTKY KOHIEMIii
OCHOBHHUX IpaB i CBOOOJ| JIOIUHU 1 JO-
BOJIMTB, IO TIPABO Ha JIOCTYH JI0 MPaBO-
CyIas € TO3UTHBHUM IIPOLECYyaIbHUM
MPaBOM Yy CHCTEeMi IpaB JIIOIWHHM, BiAIO-
BIJTHO J0 SIKOTO KOKHA 0C00a MOBHHHA
MaTh MOXKJIUBICTh IHIIIFOBAaTH CYIOBUH
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PO3IIIA CTIpaBH MIOAO CBOIX HMUBITHHHUX
mpaB i cBOOOJI Ta OTPUMATH CITPABEIIH-
Bl Ta ¢)SKTUBHUI 3aXHUCT, a JiepiKaBa
3000B’s13aHa CTBOPUTH BiJIlIOBiIHI YMOBH
JUIsl peaiizamii miel MOXIMBOCTI. Y cHuc-
TeMi TIpaB JIIONWHU TPaBO Ha TOCTYI JI0
MpaBoOCyANsd € CrHenu(igHIM TPaBoOM,
OCKIJIBKM TIpU Horo peanizauii 3aiHcHIO-
€THCSl 3aXUCT 1HIIMX MpaB Ta cBoOox [9,
c. 6].

Haromicte O. M. OB4apeHKO pO3KpH-
Ba€ CyTHICTh TIOHATTS «JIOCTYITHICTB TIpa-
BOCYIIS» 9epe3 CyKYITHICTh HOTO TpaBo-
BUX (IHCTUTYLIHHHMX 1 MpOIECYalIbHUX),
COLIIAIbHUX Ta CKOHOMIYHUX EJIEMEHTIB.
VY cBoro uepry, JOCTYIHICTb CYIOBOTO
MPOIIECY PO3KPUBAETHCS ABTOPKOIO Uepes:
a) PO3YMHHH CTPOK pO3IVISIYy CIIPABH;
0) MakCUMAaIIbHO MOXJIMBY TIPOCTOTY IPO-
1Iecy; B) JOCTYI JO CYIOBOTO pillIEHHS;
I') BUKOHAHHS CyJ0BOro pimieHHs. Kpim
TOTO, HAyKOBEIb AKIECHTYE TAKOX YBary
Ha JOCTYITHOCTI MEXaHi3MiB OCKapKCHHS
CYJIOBHX pIIlIeHb, TIPOTE PO3IIISAAE JIHIIE
poOJIeMH JAOCTYITHOCTI CY/IB aresiii-
HOT i KacanirHoi incranmii [10, c. 14, 15,
17]. Amxe, SIK HIJIKOM CIIYIIHO 3a3Haya-
€Tbest y 1. 24 pimenns €CILJI mo crpasi
«Ex6arani mpotu [Bemii» (1988 p.), mpo-
Ba/DKCHHS 110 KPUMIHAIBHIA CIIpaBi — I1e
€JIMHE TIJIe, 1 3aXKCT, M0 HAJIAETHCS CT. 6,
HE TPUNHUHSETHCS 3 PINICHHSIM Y CIIpaBi
Cylly mepiioi iHcrtaHIii. BiamoBigHo 0
ycranenoi mpaktuku €CILI mo nepxasw,
JIe MIfOTh ameJISIiiHI 91 KacariifHi cyau,
«CTaBUTHCSI BHUMOTa 3a0€3MEUUTH 3aiy-
YEHUM JI0 BiAMOBIAABLHOCTI TIEpe 3aKo-
HOM 0C00aM MOXITUBICTh KOPUCTYBATHUCS
B IIUX CyJaX OCHOBOIIOJOXHUMH T'apaHTi-
MU, SIKI MICTATBCA B Iii cTarTi («MoOH-
Hesuta i Mopica npotu Criomyderoro Ko-
pomiBctBay (1987 p.).

€ OYEBUIHNM, 110 HEMOXJIHBO BECTH
MOBY TpO pealTi3aiifo 3a3Ha4eHol 3aca-
JI1 KPUMIHAJIBHOTO TPOBAKCHHS Y BiJI-
pUBI BiJl HAasBHUX IOBHOBAXEHb CYIy
y TPOBa/PKEHHI 32 HOBOBOBHUSIBICHHUMU
oOctaBuHamu. Tak, CTOCOBHO TIOBHO-
BaXCHb CyIy amnelsiiHol iHCTaHIii
B KpuMiHansHOMY npoueci O. C. Kamka
MIPOTOHYE T/ TAKUMY TTOBHOBaKCHHSIMU
PO3YMITH CYKYITHICTh IpaB Ta 000B’sI3KIB
Cydy amesIiitHol 1HCTaHIil, mepeadade-
HUX KPUMIHAIBHUM TPOIECyaJbHIM 3a-
KOHOM, SIKi peaji3yroTbcs y BU3HAuEHil
npouecyaibHild (opMi Ha MigcTaBi moaa-
HOI anessiuiiHo1 CKapryl IpH i1 IPUHHATTI
Ta TepeBipIli, MPOBEACHHI MPOIECyallb-
HUX NI Ta TPUAHATTI pIlIeHb MiJx Yac
MiTOTOBKU IO areJsIiifHOTO PO3TIIsY,
Oe3mocepeIHBO il Yac amemsIiifHoro
po3nisiny (abo MHUCHMOBOTO AIlEIISIIIii-
HOTO MPOBA/DKEHHS) Ta 3a HOro pesyib-
Taramu. TakoXX aBTOp OKPECIIOE MOBHO-
BOXEHHS CyIy amelmMiiHol iHCTaHIIi{
Ha TaKWX eTramax arejsIiifHoro MmpoBa-
JOKCHHS: TIPUAHATTS amlelsiiHol cKap-
TU; TIATOTOBKA 0 amlelsAliiHOTO PO3-
ISy Ta BJIACHE aNeIAINHUN PO3TIIs
[11, c. 3, 8-11]. Hdemo iHakmry cTpyk-
Typy Mae MPOBaHKEHHS 32 HOBOBUSBIIE-
HUMHU 00CTaBHHAMH. 3arajioM yci eramu
miei cranii MO)KHAa YMOBHO MOAUIMTH Ha
JIBI YacCTWUHM: 3BEPHEHHS NPO TEPerysi
CYIIOBOTO pillIEHHS 32 HOBOBHUSIBICHHUMHU
oOCTaBHHAMH Ta 3ICHEHHS TIeperIsiay
CY/IOBOTO pIllIEHHSI 32 HOBOBHSBICHUMH
oOctaBuHAMH. Y CBOIO Yepry, 3BepHEHHS
PO Mepervisi CY0BOTO PIillICHHS 3a HO-
BOBHSBJICHUMH OOCTaBUHAMHU BKJIIOYAE
B ceOe JBa eTamu: MOJAHHS 3asBH PO
MIEPETvIsiT CyA0BOTO PillIeHHS 32 HOBOBU-
SBIICHUMH OOCTaBHHAMH Ta BIAKPHUTTS
KPUMIHAJIBHOTO TPOBA/DKEHHSI 32 HOBO-
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BHUSBIEHUMH oOcTaBuWHamu. Jlpyra dac-
THHA TIPOBA/DKCHHS 32 HOBOBHUSBICHUMHU
00CTaBMHAMU BU3HAYAETHLCS 3aJICHKHO Bijl
TOTO, B CyJi SIKOi 1HCTaHIT 3IHCHIOETh-
Csl CY[IOBE PIIICHHS 32 HOBOBHSIBIICHUMHU
obcrapuHamu. Tak, HampuKIam, SKIIO
TaKA{d Teperisy] 3IIMCHIOETHCS CYIOM
aneJsIiiHol 1HCTaHIil, TO 3IIMCHEHHS
Meperisily CyJA0BOTO PIllICHHS 3a HOBO-
BHUSIBICHUMH OOCTaBHMHAMHU CKJIAJAETHCS
3 TaKOrO €Taly, K PO3MIs] CYIOM arie-
JIAMIHHOT THCTAHINT 3agBH TIPO TIEPETTI
CY/IOBOTO DIIlIEHHSI 32 HOBOBHSIBICHUMHU
00CTaBHHAMU.

HaBenenuii anaii3z OCHOBHHUX JIOK-
TPUHAJIBHUX MIAXOMIB IO BHU3HAYCH-
HS 3MICTy JOCTYIy JO TPaBOCYIIS Ta
000B’SI3KOBOCTI CY/IOBHX pillleHb Ta Bif-
noBigHa mpaktuka €CILJI nmo3BomnstoTh
CTBEpJPKYBaTH, M0 IS 3acajia MOBUHHA
3a0e3reuyBaTucs MPOIEeCyaIbHUM —Me-
XaHI3MOM 1 Oprasisaiiero podoTH Cymy
BIIMTOBITHOT 1HCTAHIIIi W BKJIIOYAa€ HU3KY
CKJIQJIOBUX: 1HCTAHIIHHICTh CY/IOBOI CHC-
TEMHU, TMPOIIeCyabHUI TIOPSIOK MOJaHHS
3asiBU MPO TEPErIsl CYI0BOTO DPIllICHHS
32 HOBOBHUSIBJICHMH 0OCTaBUHAMH, Opra-
Hi3aIlito poOOTH CydiB MEPIIoi, anesIIiii-
HOI, KacaiiHoi iHcTaHin Ta BCY momno
MIPUHHATTS 3asiBH TIPO MIEPETIISi CYIOBOTO
pIIIEHHST 32 HOBOBUSBICHUMHU OOCTaBH-
HaMU Ta BIIKPHUTTS KPUMIHAJIBHOTO MPO-
BaJDKEHHS, PO3IVIS CYJAOM BiJIIOBIIHOT
iacraniii abo BCY 3asBu mpo mepenisin
CYIOBOTO DIIICHHSI 32 HOBOBUSBICHUMU
oOcTaBuHaMH. Y CBOIO YepTY, JOCTYII JI0
MPaBOCYAJII Ta 00OB’S3KOBICTh CYHOBUX
pilleHb Ha eTami po3MIsAy CYAOM Bif-
noBiHO1 iHcTaHIil a0o BCY 3asBu mpo
MIePETISIT CyJOBOTO PIlICHHS 32 HOBOBH-
SIBJICHUMH 0OCTaBHMHAMH ITOBHHHA PO3-
KpUBATHCS Yepe3: PO3YMHHH CTPOK PO3-

ISy CIIPaBH, MAaKCHMAJIBHO MOKIIUBY
MPOCTOTY TMPOLECY, TOCTYI A0 CYJOBOTO
pillIeHHS, BAKOHAHHS CY/JIOBOTO PIllICHHS.

Okpemoi yBarn TOTpeOye MHTAHHSI
0710 peaisarliii 3acaju ToCTyIy A0 Tpa-
BOCYIISI Ta 00OB’SI3KOBOCTI CYJIOBHX pi-
HICHb Ha eTarli BiIKPUTTS KPUMiHATIBHOTO
NPOBA/DKEHHST 32 HOBOBHSIBICHUMH 00-
cTaBUHaMH. SIK 3a3HadaeThcs y mm. 14—
15 pimenns €CII Bix 16 xoBTHS 2012 p.
1o crpasi «MixuHapoaauii bank [HBecTH-
uiit Ta Po3Butky M6 A. O . PecriyOniku
MongoBay, TOTpUMaHHs [IpaBa Ha CIpa-
BE/JIMBHU PO3TIISA CHPABU 1 MPUHIIMIT
YCTaJIGHOCTI TPaBOBUX BIJHOCHH HAaIo-
JSITal0Th Ha TOMY, 1110 JKOJJHAa CTOPOHA HE
Mae IpaBa BUMaraTy neperisity ocTaroy-
HOT'O Cy/IOBOTO PILLICHHS, IKEe Ha0pao 3a-
KOHHO1 CHJIH, JIMILIE 3 METOK MPOBEJICH-
HSl TIOBTOPHOTO PO3IVISITy T4 BUHECCHHS
HOBOTO pillleHHs y crpaBi. PeBi3iifHmii
PO3IVISL HE MOXKHA CIIPUIMMATH SIK 3aMac-
KOBaHHWH TMPOTECT, 1 MPOCTa MOXKIIMBICTH
iCHYBaHHS JIBOX AYMOK 3 OJJHOTO ¥ TOTO 3K
MUTaHHS HE € MiZCTaBOIO JUIA MEPerIsIy.
BigxuneHus Big BUIEBKA3aHOTO IPHH-
LUITy BUIPABIAHE JIUILIE TOAI, KOJIU BOHO
BU3HAYA€THCSI OOCTAaBUHAMHU CYTTEBOTO
Ta 000B’sI3K0BOrO Xapakrepy («PsOux
npotu Pocii» (2003 p.); «Pomxka mporn
Pecniy6uiku Mososay (2005 p.). €CILI
HaroJIOCHB, 1110 PillIEHHS PO MOBTOPHUI
pO3IJIS CTIpaBH MTOBHUHHI OyTH BUHECCHI
B CYBOPIH BiJITIOBITHOCTI 3 Bi{IIOBITHUMU
MOJIOKCHHSMH HAlLliOHAJBHOTO 3aKOHO-
JABCTBA 1 IMPOTH3aKOHHE 3aCTOCYBaHHS
TaKO1 MPOLETYPH MOXKE BBAKATHCS CaMme
mo cob6i mopymenusm K3IUI. ITpunanmm
YCTaJIEHOCTI MPaBOBHX BiTHOCHH 1 MIPHH-
LIUII BEPXOBEHCTBAa MpaBa 3000B’s3y€
€CII Oyti 0coOJIMBO MUIBHUM Y LIO-
My BinHomeHHi («EBrenis i Hoitna [dyka
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mpotu Pecmy6iiku Mommosa» (2009 p.).
3ananus Cymy nonsirae B Tomy, o0 BH-
3HAYHUTH, YU OYJIO 3aCTOCYBAaHHS IMPOIIC-
JypH Teperisiy cymicHuM 3i cT. 6 K3I1JI,
1 TAKUM YUHOM 3a0€3MEUUTH JOTPUMAHHS
MIPUHITUITY YCTAJCHOCTI IMPAaBOBUX Bif-
HocuH. [Ipu npomy €CIUI mae B3sTH 110
yBaru, 1o OCHOBHA BiMOBIJAIBHICTh 32
MpaBUJIbHE TAYMAuCHHS MOJIOKEHb Halli-
OHAJILHOTO 3aKOHOJAaBCTBA CTOITH 3a Ha-
nioHansHUME cyfamu [12]. Opnak, 3 iH-
moro 6oky, €CILI y HU3MI CBOiX pilIeHb
KOHCTaryBaB mnopyueHHs cr. 6 K3IIJI
y 3B’SI3Ky 3 HQJITO CYBOPHUM TIYMaueHHIM
BHYTPIIIHIMH CylaMH NPOLECYaIbHUX
HOpM, 1110 M030aBUIIO 3asBHUKIB Ha JIO-
CTyN JI0 Cyy Ta 3aBaJIMJIO PO3MIIANY iX-
Hix BuMor [13]. Takum gynHOM, HaBEICHI
nosuiii €CITJI 1o3BOISAIOTE IIATH BUC-
HOBKY, IO yXBaJla MPO BiIKPUTTS KpPH-
MIHAJBHOTO IPOBA/PKEHHS 32 HOBOBHU-
SIBJICHUMH OOCTaBHHAMHU TOBHHHA OyTH
ITOCTAHOBJICHA B CYBOPiH BiTIOBITHOCTI
3 TIOJNOXKEHHSMH KPUMIHAJIBHOTO TIPO-
[IeCyallbHOTO 3aKOHO/aBCTBa. [HakIe,
SIK TIPOTU3aKOHHE 3aCTOCYBaHHS IhOTO
EKCTPAOPAMHAPHOTO BUY CYIOBHX IPO-
Ba/DKEHb 3 INEPEerIsAy CYIOBHX PIllICHb,
Tak 1 Oe3IicTaBHA BiMOBa y HOTO Bif-
KpUTTI TIOPYIIY€ MPHUHIMI YCTAJICHOCTI
MIPaBOBUX BIJIHOCHH Ta MOXKE BBAKATUCS
cama 1o co0i mopymeHssm ct. 6 K3IJI.

OCKiNbKH, K BIpHO 3a3HAYa€THCS Yy HU3-
ui pimens €CIUL, neprioueproBumM 3aB-
JIAHHSIM HaIllOHAJILHUX OPraHiB BJIaJIH,
0COOJIMBO CYIIB, € PO3B’SI3aHHS MTPOOIIEM
TIyMaueHHs BHYTPILIHBOIO 3aKOHOIAB-
ctBa [14], ToMy 3BEepHEMOCS 10 MPAKTU-
KW HalllOHANBbHUX cyaiB. Tak, HapHUKIIaI,
yxBanoto cyaui [Ipumopcebkoro paifoHHO-
To Cyay 3aropi3bkoi 001acTi Bij] 2 4epBHS
2014 p. BiIMOBJIEHO y BIIKPUTTI MPOBa-
JDKEHHSI 3a 3a51BOI0 PO MEPETvIsi 32 HOBO-
BUSIBIICHUMH 00CTaBUHAMH BUPOKY LILOTO
K paiiloHHOTO cyny Bix 26 6epe3ns 2012p.
Cepen mijicTaB Jyisi IOCTAHOBIICHHSI ITi€1
YXBaJl Cy[sl Ha3BaB KpIM IHIIOTO 1 Te,
0 31 3MICTY 3asBH BiICyTHS (DaKkTHIHA
BKa3iBKa Ha mependaueHy 3aKOHOM HOBO-
BUSIBIICHY OOCTaBHHY, BiAMIOBIIHO A0 4. 2
cT. 459 KIIK. V¥ 3asBi dakTHYHO HIETh-
Csl TIPO HE3rolly 3 BHPOKOM, SIKHH Oyno
MEpeBipeHo B ameAlifHOMY TOPAIKY
Ta 3anumieHo 6e3 3MiH [15]. O1xe, came
HaJIe)KHA IPaBOBA NPOLEAYPA BIAKPUTTS
KPUMIHAIBHOTO TPOBA/KCHHS 32 HOBO-
BUSIBJICHUMH OOCTaBHHAMH Ma€ CITYKUTH
TapaHTi€l0 BiJ 3JOBKHBAaHHS CTOpOHA-
MH CBOIMM IIPOLIECYaJIbHUMHU IIpaBaMU
IIOJI0 TEPErvIsily OCTaTOYHOIO CYJOBOTO
pilieHHs, sKe HaOpaso 3aKOHHOI CHIIH
JIMIIE 3 METOI0 MPOBEICHHS MOBTOPHOTO
PO3IVIsILy Ta BUHECEHHSI HOBOTO PillICHHS
y KpUMIHAJIbHIN CTIpaBi.
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Jpo3noB A. AkTya/ibHbIe NP00JIEeMbl PeaJu3auuu OTAeJbHbIX IPUHIUIIOB YT0J0BHO-
r0 Mpoiecca B IPOU3BOACTBE N0 BHOBb OTKPBIBIIMMCS 00CTOSITEJIbCTBAM

B crarbe caenana mombITKa PacKphITh MPABOBYIO CYITHOCTD CyA€OHOTO ITPOM3BOJICTBA 110
MIEPECMOTPY CyAeOHBIX PELICHHH 10 BHOBb OTKPBIBIIMMCS OOCTOSTENBCTBAM Yepe3 MPH3MY
peanu3anuy Ha 3TOM CTaJAMU OTJENbHBIX MPUHIUIIOB YTOJIOBHOIO ImpousBozacTa. [Ipoananu-
3UPOBaHBI MPEXKJIE BCEr0 ¢ yUeTOM INPaBOBBIX MO3UIUI, M3TI0XKEHHBIX B pemeHusx Koncrtu-
tyunonHoro Cyna Ykpaussl u EBporneiickoro cya mo mpaBaMm 4eloBeKa, pa3iIMyHbIC MMOIXO-
JbI K TOHMUMAaHUI0 HOPMAaTUBHOI'O COACPKAaHUA TaKUX IMPUHIIUIIOB YT'OJIOBHOI'O ITPOU3BO/ICTBA,
KaK BEPXOBCHCTBO IIpaBa, 3aKOHHOCTb, JOCTYII K IIPABOCYIUIO U 00513aTeNILHOCTD Cy}le6HBIX
pemeHnid, ouepueHa ux cTpykrypa. Caeman KpaTtkuif 0630p HEKOTOPBIX OOIIETEOPETUIECKIX
BOIIPOCOB JICHCTBUSI TIpaBa M (OPM €ro peajn3alyi B IPOU3BOACTBE 10 BHOBb OTKPBIBIINM-
cst oocrosTenscTBaM. ChopMynmpoBaHb! HAy9HO 0OOCHOBAHHBIC BRIBOABI U MIPEIIOKCHHUS 110
COBEPIIICHCTBOBAHMIO NTPABOBOM peTIaMEHTAINH 1 MPAaKTHKK npumenenns HopM YIIK, pery-
JIMPYIOIINX IPOU3BOACTBO 110 BHOBb OTKPBIBITMMCS OOCTOSTEILCTBAM.

Knrwuesvie cnosa: NpUHLINIBI YTOIOBHOTO MPOU3BOJCTBA, MPOM3BOACTBO IO BHOBBL OT-
KPBIBIIUMCSI OOCTOSTENILCTBAM, MHCTAHIMOHHOCTH Cy/eOHON cucTeMbl, KOHCTHUTYIIMOHHBIH
Cyn Vkpaunsl, Bepxosnsiii Cyn Ykpaunsl, EBponelickuii cyn o mpaBam 4esloBeKa, BEpXOBEH-
CTBO IpaBa, 3aKOHHOCTb, JOCTYI K MPABOCY/IUIO U 00513aTEIbHOCTh CY/IeOHBIX PEIICHHH.
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APO3JO0B O. Akryarbni npobremu peanrizalii okpeMux 3acaj KPHMIHAABHOTO IPOIIECY. ..

Drozdov A. Problems of implementation of certain principles of the criminal process
in the production of newly discovered circumstances

The paper attempts to reveal the essence of the legal proceedings to revise judgments on
newly discovered evidence through the prism of the implementation at this stage some of the
principles of criminal proceedings. Analyzed, especially in view of the legal position set out in
the decisions of the Constitutional Court and the European Court of Human Rights, the various
approaches to understanding the normative content of such principles as the rule of criminal
law, rule of law, access to justice and be bound by judicial decisions, outlined their structure.
A brief overview of some general theoretical issues of the right and the forms of its implemen-
tation in the production of newly discovered circumstances.

Formulated scientifically sound conclusions and proposals for improvement of legal regula-
tion and practice of application of the Criminal Procedure Code to regulate the production of
newly discovered circumstances. For example, the author notes that the courts of first instance,
appeal, appeal courts and the Supreme Court of Ukraine in the production of newly discovered
evidence must observe, use, implement and apply the rules of criminal procedure legislation in
the spirit of strict compliance with all the requirements of the rule of law and the practice of the
European Court of Human Rights.

The study allowed the author to formulate a definition of the principle of legality as en-
shrined in the law defining, fundamental provisions according to which the court, the parties
and other participants in criminal proceedings are obliged to strictly observe, use, implement
and apply the rules of criminal procedural law in criminal proceedings. In this context it should
be noted that the court parties and other participants in criminal proceedings in the production
of newly discovered circumstances shall strictly observe, use, implement and apply the provi-
sions of the Constitution, the Criminal Procedure Code and international treaties agreed to be
bound by the Verkhovna Rada of Ukraine and other criminal acts procedural legislation.

The above analysis of the major doctrinal approaches to determine the content of access
to justice and mandatory injunction and given the proper practice of the European Court of
Human Rights suggests that access to justice and be bound by judicial decisions should be
provided procedural mechanism and the organization of the court and the relevant authorities to
include a number of components: level arrangement of the judicial system, procedural order of
the application for judicial review on newly discovered evidence, the organization of the courts
of first instance, appeal, appeal courts and the Supreme Court of Ukraine regarding the accep-
tance of the application for judicial review on newly discovered evidence and the opening of
criminal proceedings, judicial review of the appropriate authority Supreme Court of Ukraine,
or request for review of the judgment on newly discovered evidence.

Keywords: principles of criminal proceedings under the new circumstances level arrange-
ment of the judiciary, the Constitutional Court of Ukraine, the Supreme Court of Ukraine, the
European Court of Human Rights, the rule of law, access to justice and be bound by judicial
decisions.
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A. TKAUOBA

aouenm Kapeapu kpuminoaozii ma KBIT
HayionanbHozo opuguunozo yrisepcumemy
imeni Apocrasa Myapozo,

KaHAUZam 0puguUYHUX HAYK

YK 343.9.01

Jerepminanisa HaCHAbHMIIbKOI BAOYHHHOCTI

HaykoBa crarTsi mpucBsiueHa MUTAHHSAM JCTCPMiHAIlli HACHIBHHUIBKOI 3JI04MHHOCTI, sIKa
PO3IISIIAEThCS Yepe3 aHaili3 KOHKPETHUX YMOB XXHUTTEIISIIBHOCTI JIOAEH Ta NMPUYHH iX 3Mi-
HU. AHAJI3YETHCS B3a€EMO3B’SI30K OCHOBHMX YMHHUKIB B YKpaiHi, IMiJ] BITITMBOM SIKUX BUHHUKAE
(heHOMEH HACMIIBCTBA Ta BUWHIOIOTHCS HACHIBHUIBKI 3IIOYMHA. PO3MIAHYTI HAHOUTBIT Baromi
YMHHUKA JIeTepPMiHaIlii HaCHJIBHUIBKOI 3JI0YMHHOCTI, MO iCHYIOTh y CiMeHHO-oOyTOBIl Ta

colianbHil chepax CyCHiIbHOTO JKUTTS.

Knrouosi cnosa: nerepminailis, HACWIbHUIbKA 3I0YMHHICTh, YAHHUKH, CIMCHHO-1100yTOBa

cepa.

[IpoGnemamu  gerepmiHalii HaCHIIb-
HUIIBKOT 3JIOYMHHOCTI Yy CBOIX Nparsix
3aiiMancs Taki BITYM3HSIHI KPUMIHO-
noru, sik B. B. Toaina, b. M. T'oioBkiH,
I. M. Janpumun, O. M. IIxyxa, A. I1. 3a-
kamok, A. @. 3emincekuii, O. M. Koc-
terko, B. O. TynskoB ta iH. Ha gymky
b. M. TonoBkiHa, JeTepMiHaIis — I
MATTOPSAIKOBAaHUNA 00’ €KTHUBHUM 3aKO-
HaM TPUPOJU i CYCHIIBHOTO PO3BUTKY
CKIIQJIHUI TPOIIEC TIOPOJKEHHS, 3YMOB-
JIeHHS B3a€MHHUX TpaHcopmamii i Ju-
HaMiYHUX 3MIiH SIBUII, MPOIIECIB, MO
Ta CTaHiB OTOYyro4oi AificHocTi. Kpu-
MIHOJIOTiYHA JEeTEPMiHAIis MTOSCHIOE 3a-
KOHOMIpHHUI PO3BUTOK 1 B3a€MO3B 30K

CYCHUIBHOIO OYTTS i3 CYCHIJBHOIO CBI-
JIOMICTIO Yepe3 BIATHOCHHU MiX JIFOIbMH,
pi3HI BUIW AiSUTBHOCTI, Y TOMY YHCIHI
3704MHHOI [1, c. 1].

S BimoMo, XapakTep CyCHiIbHUX Bif-
HOCHH BHM3HAYa€ 3MICT 1 CHPSMOBaHICTh
MOBE/IIHKY JIFOAICH, X CTaBJICHHS JI0 CYC-
NUIBHUX I[IHHOCTEH, BHUMOI 3aKOHHOCTI
Ta ipaBonopsAKy. [Ipu moripiienHi yMoB
JKUTTS 1 TISIIBHOCTI JIFOAEN 1X ITOBEIIHKA
nehopMyeThCs, HA0yBa€E KPUMIHOTCHHHX
03HaK Ta Ma€ MPOTHUIPABHY CIIPSIMOBa-
HicTb. Taki Jil IPYHTYIOTBCS IEPEBAYKHO
Ha CyNEepPEeYHOCTSAX, MOB’SI3aHUX 13 yMO-
BaMHU JKUTTS JIIOAWHU y cdepax mpart,
ciM’i, OOyTY, JO3BULISL, MiXKOCOOHCTIC-
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TKAYOBA A. /lerepminanis HacHAbHHIIbKOI 3AOUHHHOCTI

HOTO CHiNKyBaHHS. ToMy, pO3TIsSAarodu
HACWJIBHUIIBKY 3JI0YMHHICTH, BapTO aHa-
Ji3yBaTl KOHKPETHI YMOBHU JKUTTENisIIb-
HOCTI JIIONieH, BMBYATH TPUYMHUA 3MIHU
X yMOB. BakiuBa He TiIbKU cama 1o
co0i KOHcTaTaIis 3B’ 53Ky SKOich 00cTa-
BHHU 3 KDUMIHAJIEHUM HaCHIILCTBOM, aJie
1l BUSIBJICHHS XapaKkTepy [bOTO 3B S3KY.

Mertoro 1ie€i myOmikaiiii € cipoba BcTa-
HOBUTH, IiJI BIUIMBOM SIKHUX OCHOBHHUX
YMHHHUKIB B YKpaiHi BUHHUKae (eHOMEH
HAaCWIJIbCTBA Ta BUNHSAIOTHCS HACHITHHHIIb-
Ki 3JI0YHHH.

CucremMa 4YHMHHUKIB HACHIBHHUIIBKUX
3JIOYUHIB MPOTH OCOOM Mae HaWOUIbII
cKiajHi B3aeMo3B’si3ku. lle cBoepimHnit
KOMIUICKC SIBHI Ta TIPOIECiB, IO OIIO-
CEPEIKOBYIOTh COIIaIbHUH BIDIMB Ha
(hopMyBaHHS Ta MOAUQIKAIIO MOBEiH-
ku. Ilporiecu Ta siBUIA COIiaIbHO-TICH-
XOJIOT1YHOI MPUPOIH 32 MEBHUX SKICHUX
Momudikallid CTaroTh (PaKTOpaMu, IO
MTOPOKYIOTH 3JI0YMHHE HACHIIbCTBO. He-
00XiTHO CTPYKTYypyBaTH KOMIUIEKC ITHX
SIBUII TA TIPOIIECIB 1 BUSBUTHU 1X HACIIJIKH,
110, y CBOIO Yepry, MPU3BOIATH A0 KPUMi-
HAJILHOIO0 HACUJILCTBA 1 3JOYMHHUX M.
Tox po3ryIsIHEMO HaMOIIbII BaroMi YMH-
HUKHU JeTepMiHaIlii HaCHIBHHIIBKOI 3J10-
YUHHOCTI, 10 ICHYIOTh y CiMEHHO-1100Y-
TOBIH Ta colialbHIN cepax cycrniabHOTO
KUTTS, JIe TIPOTIKAE MOBCSIKIACHHE YKUTTS
MIJIBHOHIB JTIOZICH.

Sk Bigmiuae b. M. TonoBkiH, cimeii-
HO-TIOOyTOBa cdepa TaBHO cTala CIIPH-
SITJIMBUM CEPEHAOBHUIIEM JIISl MOIIUPEH-
HS COIAJIbHOTO Tapa3UTHU3MY, MHSIITBA,
HapKOTH3MY, CTareBoi pO3MYyCTH, Ha-
CHJIBHHIIBKOI CYOKYJIBTYpH Ta aHTHCYC-
HUIPHUX IIOMIAMIB IIEBHOI YaCTUHUA Ha-
cenenns. KoHcepBaTusM, 0OMEXKEHICTh
COIIaTbHOTO KOHTPOITI0, HEPOPMAaIbHUIA

XapaxkTep B3a€MHUH ICTOTHO MOJETIININ
NpoTiKaHHs 3a3HadeHux mporeciB. Ci-
MelHO-1100yTOBa chepa CTPIMKO BTpavae
CBOIO 3aXHCHY 1 peKpeaTuBHY (YHKIIIIO
Ta TEPETBOPIOETHCA Y CYCIIIIFHO Hebe3-
NeyHe cepefoBHIle. Y HbOMY MK dje-
HaMH CIMEHHO-T0OYTOBOI MiKpOrpynu
BCE YACTillle BMHUKAIOTh KPHUMiHOTECHHI
KOH(ITIKTH, 10 pO3B’SI3YIOTHCSA IUIIXOM
BUMHEHHS TSKKUX HACWIBHUIBKHUX 3J10-
YMHIB NPOTH KUTTA Ta 340POB’S ocodu
[2, c. 85].

Cepen HalOUIBII BarOMUX YHHHUKIB,
o OOyMOBIIOIOTh BYMHEHHS HACHIIb-
HUIPKUX 3JI0YUHIB Yy CiMeiHO-TI0OyTO-
Biif cdepi, cix Ha3BaTH MpoOIeMy Ha-
cunvemea 6 cim’i. SIk BiIoMo, ciM’st — 1ie
TaKUH OCEPEIOK CYCIiJbCTBA, y SKOMY
00’eiHaHi Jioyii pi3HUX Jrofei. Bimpis-
HSIIOTBCSL TAKOXK TOTIISIM KOYKHOTO HJIeHa
POIWHH, ITiJI1, TOTPEOH TOIIO. 3aBKIN BHU-
HUKAIOTh TIEBHI CYTNIEPEYHOCTI, TIOI0JIaH-
HS SIKUX 3aJI€KUTh BiJl YMIHHS pO3YMITH
OIMH OJHOro, LIyKaru Kommpomicu. Ha
JTYMKY COIIiOJIOTiB, HAYaCTIIIe cynepey-
HOCTI 3aroCTpIOIOTHCS U MEpepoCcTaroTh
y KOH(JIIKTH B pOIWHAX, 1€ HE Mai,
a popocii nith. Hamu BctaHOBNIEHO, 110
y 65% BUMaaKiB 1e KOHQIIKTH MK Y0JIO0-
BikamH, y 28 % BUMAIKiB — MiXk OaTbKaMu
Ta IOPOCIUMU JTiThbMH, Y 7% BUIAIKIB —
Mix gitemu. Ilcuxomoru, y cBoro depry,
3BEpPTAIOTh yBary Ha Te, 110 KOXKCH 4YJICH
POAMHY — OKpEeMa OCOOUCTICTD, Y 3B’SI3KY
3 YUM BapTO 3BEPHYTH yBary Ha CIICLH-
¢biky CIMEHHHMX MIKOCOOUCTICHHUX Bij-
HOCHH 1 CyNepeyHOCTEH, 1110 TPU3BOASTH
0 KOHKpeTHHX KoHQUIKTIB. IIpoBeneni
HaMU JOCJIDKEHHS CBigYarh, IO B Ili-
JIOMy TiJi yac KOH(QUIIKTIB OaThKH 3aCTO-
COBYIOTh HACHJIBCTBO LIOAO AiTel y 65%
BUIAKIB, a JITH CTOCOBHO OAaTbKIB —
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y 35% BumankiB. OmHAK SIKIIO 3-TTIOMIXK
JiTe BUOpATH TIIbKM HEMOBHONITHIX Bi-
koM 14—17 pokiB, TO KITBKICTh BUIAIKiB
MPOsIBy HACHJIbCTBA 3 iX OOKy 3017bIIy-
eTbest 10 80%. AJie 11e CTOCY€EThCS TiJib-
KU ciMel, Jie BYMHSITUCS 3JI0YUHH MTPOTH
0Cc0o0M, KOJIM peasibHO iCHyBaJIa BiOBII-
Ha KPUMIHOJIOTIYHA CUTYyaIlisl. 3a TaHUMHU
b. M. TonoBkiHa, mpUYMHAMH CiIMEHHO-
MoOyTOBUX KOH(ITIKTIB BHCTYIAIOTh 3J10-
BXKUBAHHS OJTHUM 13 ITOIPYIKS CIIUPTHU-
My Harosimu (34 %), mMarepianbHa CKpyTa
(31%), BinCyTHICTb CAMOCTIHHOTO KHTIA
(21%), mimo3pu B 3pani (12%) Ta in. [3,
c. 12].

HacunberBo B ciM’i Mae 0coOnmBy
crieruiky. BoHO HaJISKHUTH 70 COIiaTb-
HOI cepH, TOMY IO 3aBXKIW OB’ si3aHe
3 OCOOJHUBOCTAMHM CIMEHMHHUX BIIHOCHH.
[Ipobnema ciMeliHOTO HACHIILCTBA ILIUPO-
ko obrosoproetsea B 3MI. Ti HaszusatoTs
371000/ICHHOIO 1 TIOB’SI3yIOTh 3 HACHIIb-
CTBOM Y KpaiHi B ITiioMy, 1110 HaOyBae iH-
TEHCHBHOTO PO3BHUTKY. BuBUeHHSIM maHO1
mpoOJieMu  3aiiMarOThCs  TPEICTaBHUKHU
PI3HUX rany3el 3HaHb.

Kondumikronoris 3Beprae yBary Ha Te,
10 KOHQIIIKTH Y CYCIIUIBCTBI 3aBXK/IM Ha-
OyBaroTh OCOOJMBOI 3HAYYIIOCTI y TEpi-
OJI 3arOCTPEHHS COIIJIbHUX CyIeped-
HOCTEH, i1 yac pi3HOMaHITHUX KPU30BUX
cuTyauii, couianbHoi Hampyru. Lle came
CYCHUIBHI KOHQUIIKTH, IO PO3YMIIOTb-
cs y MHUpOKOMY 3Ha4deHHI. OmHaK Hai-
OLTBIIIOTO TOMTUPEHHS Y 3a3HA4YeHi Tepi-
o1 HaOyBalOTh KOH(QUIIKTH, TIOB’s3aHi 13
cimeiinnmu BimHOCMHamu. Haligacrime
BOHM IPU3BOJATH JJO HACUJIILCTBA. 32 J1a-
HUMH HAIIOTO JIOCII/pKEHHS, Y 85% Bu-
MMagKiB HACHIIKH TO3BUIBHO-TIOOYTOBUX
Ta CIMEHHHMX KOH(QIIIKTIB TO€THAHI 13
KpUMiHAJIBHUM HAaCWUJIBCTBOM, TUIBKH Ha

cimeiiny cgepy npunagae 68%. Cimeii-
Hi KOHQIIIKTH, 3a3Ha4al0Th OKPEMI BUEHI,
3aBK/IM OB’ s13aHi 3 «()aKTOPOM HACHIIb-
cTBa». Ha iXxHIO MyMKy, BapTO BiJOKpeM-
JIOBaTH HE TIMBKH CiMEHHI KOHQIIKTH,
aje i moB’s3aHi 3 HUMH JisiHHSA. Kpure-
piEM BiMEKyBaHHS OCTAaHHIX BiJ| IHIIUX
3JI0YMHIB € JIOBOJI crernudiuHa ciMeiiHa
MOTHBAILIS, EJIEMEHT SIKOT CKIIaJIaf0Th Xa-
pakTepHi ms ciM’i popMU HACHIIBCTBA
[4, c. 14—15]. Ix oco6muBocTi (MOTHBAILI1
Ta HACHJIbCTBA) 3aBXKIU MAaKOTh JOCUTh
BUpa3Huil mpose. Came MiJl TAKUM KyTOM
30py, MiAKPECTIOTh BYEHI, BapTO PO3-
ISAaTH CIMEHHI 3JI0YMHU, TIepeBaXKHY
OUTBIIICTh SKUX CTAHOBJATH MOCSTAaHHS
Ha oco0y. PosrnsiHemMo cimeitHi koH)ITiK-
TH Ta TIOB’S3aHI 3 HUMHU 3JIOYHMHU, 3Ba-
JKAIOYM Ha aHali3 MPaKTHKH 1 BUBYCHHS
JTEepaTypHUX JPKEPEI, a TAKOXK MpoBeie-
Hi HAMW KOHKPETHI COINOJOTIYHI TOCITIi-
JOKESHHSI.

JlaHi [BOro MOCIIIKECHHS CBig4aTh
npo Te, M0 MOMDK yCiX CIMEHHHX 3I10-
ynHiB 12% ckiagaoTh BOMBCTBA Ta 3a-
MOJISTHHS TSOKKUX TUIECHUX YIIKOPKEHb.
3nayna vactka (24%) mpunanae Ha TO-
00i, KaTyBaHHS, 3alOJiSHHS TIIECHUX
VIIKO/DKEHb CEPeIHBOI TSHKKOCTI Ta JIeT-
kux. [Hmm 48% — me 3rBanTyBaHHS Ta
Ppi3HI KpUMiHAILHO KapaHi Jii cexcyalb-
HOT'O XapakTepy, XyJJiraHcTBO, JIOBEJICHHS
JI0 CaMOTyOCTBa, KpaiKKW, BUMaraHHs;I
1 HaBiTh Tpabexi. OcoOIUBO TTOMITHO BU-
SBJSIFOTBCSI TYT arpecis Ta MKOPCTOKICTb.

Ha wam momisj, KpuMiHAJIbHE Ha-
CHIILCTBO € CBOEPIJIHUM 1HAMKATOPOM He-
TaTUBHUX TCHICHINH Y CyCHUTbCTBI. Xa-
pakTep i MacmTabh TaKOrO HACHIBCTBA
3aJIe)KaTh BI OCOOIMBOCTEH EKOHOMIiU-
HOT'0, COLIaNIbHOTO, KyJABTYPHOTO PO3BUT-
Ky nepxasu. [lpm mpomy Onaromomyd-
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HUM MOXe OyTH TiJIbKH T€ CYCIiJIbCTBO,
y SIKOMY PiBEeHb CYCITUTPHOT HeOe3MeKH Ta
COLiaJIbHOI HANpPYXKEHOCTi, 10 3aBXKAU
MOB’s13aH1 3 KPUMIHAJIBHOIO CHTYAII€l0,
HEe TMepeBHIlye BH3HaueHOi Mexi. O0-
TPYHTYBaHHS K IIi€i Mexi — mpobiema
ocobnmuBa. Sk CBimuuTH icTopis, 3IO-
YUHHICTD 1 MOB’A3aHE 3 HEIO0 KPUMIHAJIb-
HE HACWILCTBO — siBUINA BiuHi. L[ixxom
BUKOPIHUTH 3JIOYMHHICTH HEMOKIIUBO.
MoxHa TO-pi3HOMY HA3WBATH 3JIOYUHH
(excriecu, IEMIKTH, TIPAaBOMIOPYIICHHS ),
ajie He MOYKHA BUKOPIHUTH T€, LI0 Y KOX-
HOMY KOHKPETHOMY BUITQJIKy € HACIIiAKOM
CYIIepeYHOCTEH MiXK 0COOOI0 Ta CyCIiIb-
CTBOM, KOH(JIIKTIB Mix JitonbMu. Ciuijt He
JIOTTYCKATH 3pOCTaHHSI 3JI0OYMHHOCTI BUIIIE
Ti€el MeXi, Tepexiy depe3 sIKy Ipu3Bele
JI0 CYCIIJIbHOI HEe0E3MeKH Ta COIlialbHOT
HanpyxeHocTi. OCTaHHIM 4acoM y HaIlii
KpaiHi 3MIHMBCS TPaIUIIAHUA TAXIT
10 BU3HAYEHHS B3a€MO3B’SI3KIB MIXK 3J10-
YUHHICTIO Ta ii COLiaJbHO-€KOHOMIUHU-
My ymoBamu. [Ipu moripiieHHi X yMoB
MacmTadl KpPUMIiHAJIBHOTO HACHILCTBA
PO3LIMPIOIOTHCS, BiOYyBa€ThCS 3pOCTaH-
Hsl 3JIOY4MHHOCTI B IILJIOMY, @ TPH TOJIN-
IIeHHI — KPUMIHOTEHHUI PIBEHb 3HNXKY-
€ThCsl. HasBHICTH TaHOTO B3a€EMO3B’SI3KY
MOXHa IPOUTIOCTPYBaTH C()OPMOBAHOIO
B KpaiHi cOLiaJbHO-€KOHOMIYHOIO CHUTY-
aIi€ero, Mo JECSATUWITTIMH 3aJIMIIAETHCS
HECTIPUSTIHBOIO.

Cripusie TIONUPEHHIO KPUMiHATBHOL
TICUXOJIOT11 TIOTIPIICHHS PiSHs mda AKOCi
orcumms Tronei y xpaini. s peanpHEX
OIIHOK JTOOpOOYTYy HAaCENEeHHS pPi3HUX
KpaiH OpUTaHCHKUM aHANITUYHUM LIEH-
TpoM OyB PO3pOO0JICHUIT PIBEHb IMPOIIBi-
tanHa kpaid cBity (The Legatum Pros-
perity Index) — xomOiHOBaHMIA TOKA3HUK,
0 BKJIFOYAE 3apoOiTHY TUIATy, SKICTh

MEJIMIIMHYU i OCBITH, CBOOO/IH JJIsl BEJICH-
HS TIANPUEMHHUIBLKOT JISUTBHOCTI, PiBEHBb
0e3IeKHn, eKoJIoTis, piBeHb KOPYIIIii, 0COo-
oucra cB0OOIA, COLAJILHUNA KamiTajl Ta
iHOI (BChOTO 79 TMOKa3HHKIB OJaroro-
ayqus). Cepen 142 xpain cBity Ykpaina
nocimae 71 micue. [nst mopiBusiHHS: Ka-
3axctas 46 micue, binopycs — 54, Pocist —
62 wmicue y peitunry. Haiiripmi mo-
Ka3HUKH Hama JepkaBa Mae y cdepi
ynpasiiHas — 121 miciie Ta B eKOHOMIIT —
110 micre [5, c. 24].

3a mamumu OOH, ska gocrimkye
piBeHb kuTTs y 160 nepkaBax CBiTY,
B YKpaiHi Ha Mexi OimHOCTI mepebyBa-
10Th Omm3pKo 80% Hacenenns [5, c. 99].
[Ipu mpoMy y Hac Mae Miciie Take raeo-
HE SIBUIIE, SIK O1THICTH MPAIFOIOUUX JIFO-
nei. 3a minpaxyHkamu Jlepskkomcrary
VYkpainu TpyaoBa 3aiHATICTH HACEICHHS
CTaHOBUTH Tpoxu Oinbie 60%, a piBeHb
3apeecTpoBaHoro 0e3poditTs — 8% Bixg
3araybHOI KiJTbKOCTI MPaIe3/1aTHOTO Hace-
neHHs [5, c. 125-126]. [nmumu cnoBamy,
MiHiMyM 40% €KOHOMIYHO aKTHBHHUX I'PO-
MaJIsiH BUKJIFOUCHI 13 cepu CYyCHUIbHOIO
BHPOOHUIITBA, HE MAIOTh CTAOITEHUX JIKE-
pel I0XOMiB i YTBOPIOIOTH TPYIY PHU3HUKY
IIOJI0 TIONIYKY HEJIeTAIBHUX JDKepen 3a-
co0iB J10 iCHYBaHHSI, y TOMY YMCIIi KpUMi-
HanpHUX. Ha 00Ky y ciryx0i 3aiiHsITOCTI
B cepeaHbpoMy repebyBae monay 520 Tuc.
0e3pOOITHIX TPOMAISTH, X0Ua 32 OIIHKAMH
HE3aJIeKHUX EKCIIEPTIB IX YUCIIO y pa3u
oimerre [5, c. 121]. CrabinbHO HHU3BKOIO
3aJIMIIAETHCS KYIiBeJIbHA CHPOMOXKHICTh
HaceneHHs. [llopiuni oOcTexxenns Jlepx-
KOMCTaTOM JIOMOTOCIIOJIAPCTB 3aCBiq4H-
my, 1o gume 10% omuTaHux MaiH JIo-
XOJT!, HEOOX1THI [T IPUCTOMHOTO JKUTTA,
1 3aomamkeHus; 49% — noBIIOMHIA
PO 33JI0BOJICHHS MOBCSKICHHUX MOTPEO
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(y xap4yBaHHi, O/13i, OIJIaTi KOMyHallb-
HUX TOCIYT, IPOi3/i Y TPaHCIOPTi), TIPU
LIOMY KYITyBaTH TOBapy TPHUBAJIOIO KO-
PUCTYBaHHS, TOBHOI[IHHO BiJIIOYHUBATH
1 JIKyBaTHCSi HE MOXYTh COOl JIO3BOJIH-
™; 38% — IOCTIMHO BIAMOBIISUIMCS BiJ
HafHEOOXiHIMIOT0, KpiM Xap4yBaHHS,
a 3% — He 3MOIIU HaBiTh MOBHOIIIHHO
npoxapuyBarucs. PeanbHa 1rudpa mopiy-
HOro iHAeKcy 1H(IANIi (COXUBYI LIHW)
B JepxkaBi csrae 18-25% mporu 4-8%
3a OQIMIHHUME PO3paxyHKaMH ypsmy |5,
c. 133]. Crpokaroro BUIISIIAE COIialb-
HO-CTaTyCHa CTPYKTypa HaceleHHs 3a
MOKJIMBOCTSIMU JIOCTYITy JIO PECYpCiB,
HEOOXITHUX JUIsl 33]I0OBOJICHHS ITOTPeO Ta
iHTepeciB. 3a ycepenHEeHUMH OIliHKaMH
(axiBmiB, B Ykpaini npubmmzao 3-5%
HaceJIeHHs — I1€ 3aMOXKHI JIFoaH, Big 17 1o
40% — cepenniit xnac i onmuzbko 60% —
CTaHOBIATH Oi/IHI BEPCTBH HAcCeNeHHS [0,
c. 122].

Pizka crparudikartiss HaceideHHS 3a
piBHEM JIOXOJiB, JOCTYIIOM JI0 COIliaJlb-
HUX TMOCIYT, YMOBaMH Ta SIKICTIO JKUTTS
MOPOJKYIOTh KPUMIHOTEHHO HEeOe3IeuHy
COILiaJIbHY HEPIBHICTh, IO Y CBOK 4Yep-
Iy JeTepMiHy€ COIliaJIbHe Hamlpy>KeHHs
1 BHIDKYE MEXY Ta Mipy 3aKOHOCITyX-
HSHOCTI 3HAYHOT YaCTHHH CYCIIbCTBA.
B ymoBax, xonu Oijblia MOJIOBHHA Hace-
JICHHS HE MOXKE 3aJIOBOJILHUTH CIIEMCH-
TapHI CHOXHWBYI IMOTpeOM 3a JerajbHi
JIOXO/IH, JIFOJM MAacoOBO BIAKOTHCS JI0 IIO-
IIYKY JIOJaTKOBUX JIOXOMIB, Y TOMY YHC-
Ji UUBSIXOM BYMHEHHS [TPABOIMOPYIIEHD
i 31mounHiB. B3aeMoIoB’si3aHi €KOHOMiY-
Ha, ColliaJlbHA Ta JyXOBHA JICIIPUBAIlil HE
TUIBKU OCIIAOIOI0Th MEXaHI3MH COIialTb-
HOTO KOHTPOJIIO, CTHMYIIIOIOTH MAacOBi
BIIXWJICHHS TPOMAIsH Bil MOpPaIbHUX
1 IPABOBUX HOPM, CEPeJl IKUX YNHHE Mic-

e MOCiAal0Th TOPYLICHHsI KpUMiHAJIBHO-
MpaBOBUX 3a00POH.

3HaYHU{ BIUTUB HAa (OPMYBaHHS TICH-
XOJIOTii HACHJIBCTBA CIPABIISIOTH deqhop-
Mayii cycninbHux yiHHocmetl y MOIJIOJTIK-
HOoMYy cepenoBuili. OcTaHHI TATHYTH 3a
c000I0 MOpaJIbHUH 3aHenaja Ta IyXOB-
He cmycromenHs Mouoni. Corrionoriy-
Hi ONUTYBAaHHS CBiAYaTh, IO HUHIII-
HE TIOKOJNIHHS CIOKIHO 1 TOJIepaHTHO
CTaBUTHCS /IO BUMAJKOBUX ab0 Komep-
[MIHHUX CeKCyalbHUX CTOCYHKIB (50%
pecnionzeHTiB) [7, c. 24], BXKUBaHHS MICHU-
XOaKTHBHUX PEYOBHH, 30KpeMa allkoro-
mo (65%) [8, c. 142-143], HapKOTHKIB
rpynu kaHabioimiB (35%), BBakarouu ix
aTpuOyTaMH CTHIIBHOTO 1 TPECTHIKHOTO
crioco0Oy xutta [8, c. 152-153]. Oxkpe-
Mi TpEACTaBHUKH MOJOII MNPHUXHIBHO
CTaBISIThCS 1 BUIPABIOBYIOTh KPaJiKKN
(15%), yxwnsHHS BiA CIUTaTH TOAATKIB
1 xabapaunTBa (24 %), OLIBII HIXK KOXKEH
JIECSTUI BUSIBIISIE TOTOBHICTB 32 TPOIIOBY
BHHAropojly BUMHUTH 37104uH [9, c. 171—
173]. Cnix BpaxoByBaru, 1110 IIi IOKa3HHU-
KW MOXXYTh BUSIBUTUCSI CyTTEBO BHIIMU
cepen MOJIOI, sTKa He MPAITioe 1 He HaBJa-
€THCSI, Ma€ HU3BKWN COIIaTBHUM CTaTYC,
BiZluyBa€e Opak MOXJIMBOCTEH AJISl JOCAT-
HEHHS JKUTTEBOTO YCIIXY 1 camopeaniza-
uii. CWiIbHUH BIUIMB MOpai Ha MOBEJIiH-
Ky y TIOBCSIKJICHHOMY JKUTT1 BU3HAE JIUIIIC
44%, HATOMICTh KOXKHa JIecsiTa MOJIOIa
JIOIMHA B3araji He CIpHUIMae eTaIoHU
MmopanbsHOcTi [10]. BuBuenns piBHs mpa-
BOCBIJIOMOCTI Cy4acHOI MOJIOJI 3acBiJl-
YWJIO TOTOBHICTH jmie 31% onuraHux
0e33arepeyHo TOTPUMYBATHUCS TTPABOBUX
HOpPM Y TIOBCSIKJIEHHOMY MXHTTi, MaibKe
nosoBuHa (49 %) Boinie pobutu ue BUOip-
KOBO, 3aJIEKHO BiJl )KUTTEBUX OOCTaBHH,
KOKHA T1’Ta MOJIOJIA JIFOIMHA BHCIIOBHUIIA
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MTO3UILII0 ITHOPYBAaHHS MPAaBOBUX BHUMOT.
Cepiio3Hi MarepianbHi TPyAHOILII JeTep-
MIHYIOTh TIParHEHHS %3 MOJIOAMX JIOAEH
JOMOTTHUCS T1JIBUILEHHS PiBHS BIACHOTO
100po0yTy Oynb-sikoro 1iHOM [11, ¢. 91].
[TpubIM3HO TpEeTHHA 13 HUX FOTOBA I PO-
OUTH KpUMiHAIBHUM LUIIXOM. Sk Oaum-
MO, Y MOJIOII’KHOMY CEpPEIOBHIIII CITOCTE-
piraerbcsi cepifozHa CyNepedHiCTb MiX
JIOTMAaTUKOI0 1 TParMaTukoi0 CYCHiJIb-
HUX I[IHHOCTEH Ta MOPAJILHUX YSIBICHb.
OcTaHHIM YacOM OKpECIIUIacs TCHCHIIIS
JI0 TIOTiPIIIEHHS COIiaIbHOTO CaMOIIOYyT-
TSl MOJIOJIi, IIMPUTHCS aIlaTis i HEraTUBi3M.
ITonazn 70 % momnoaux ironeit He BiAUyBa-
I0Th ce0e rocrogapssMu BIacHOT Jepika-
BU, TPUOJIU3HO CTIJILKU K HE3aJI0BOJICHI
CBOIM COIliaJJbHAM CTaTyCOM, 1 BiTIOBiI-
HO He 0auaThb COIIaNbHOI MEPCHEKTHBU
B Ykpaini [12, c. 147]. Tinpku Onu3b-
k0 7% MONOAMX JIOfEeH MOYyBarOThCS
miacauBUMHU. HerarnBHy TEHACHIIO Jie-
MOHCTPYIOTh TOKa3HUKH YIEBHEHOCTI
y 3aBrpamHbomy jHi: y 2006 p. 57,1%
ONMUTAHUX  BUCIIOBHJIM  3aHCTIOKOEHHS
o0 MoTipuieHHs: cutyarii, 2007 p. —
62,0%, 2008 p.—89,1% [13]. Kpuzoni He-
rapasjiy Jaju MOMTOBX JI0 HOBOTO BUTKY
aHOMIi, CHPHUSUIN 3POCTaHHIO EMOIIIHOT
HanpyTu | arpecii B CyCIisIbCTBi, 00yMO-
BUJIM JE€BAJILBALIIO JIOACHKOI Y€ECTI 1 Iij-
HOCTIi, 3/IOpOB’S Ta JKHUTTHA. YKpaiHChKE
CYCHIJILCTBO TMOBCSIKACHHO JIEMOHCTPYE
MOJIOJII MPHUKIIAIU LIJTKOBUTOI Oe33axuc-
HOCTI MPOCTOI JIIOAWHU Y BiJCTOIOBaHHI
CBOIX MPaB 1 3aKOHHUX IHTEPECiB, Pa3iody
HEpIBHICTh MOXKITUBOCTEH 1 TOJIEHOCHUX
MEPCHEKTUB 3aJIeKHO BiJ COLIaIbHOTO
MOXO/PKEHHSI, MaTepiajJbHOTO CTAHOBHUINA
0aTbKiB, HAOJMKEHHS 10 BJIAJU TOIIO.
KoHuikt Mixk MaTepialbHUMH JOMaraH-

HAMH MOJIOJII Ta PEATbHUMH yMOBaMHU
OyTTSl IO3HAYAETHCS HA MOTIPIIEHHI MO-
PaIbHO-TICUXOJIOTIYHOTO  MiKpPOKIIiMaTy
Yy MOJIOAIKHOMY CEpE/IOBHII, TPHU3BO-
JIUTh JIO CTPIMKOTO TIOIITUPEHHS KOPUCITH-
BOI IICHXO0JI0T1i, MacOBOI TOTOBHOCTI 310-
OyBaTH 3aco0u iCHYBaHHS KOPHUCIUBHUMHU
HACHJIBHUI[bKAMU TIOCSTaHHIMH.

3HaYHy pOJIb Y BIATBOPEHHI HACHIIb-
HUIbKUX 3JIOUYUHIB BIIICpae OpoosidcHuU-
ymeo i Oe3npumynvbHicmos. 3aralbHIMHA
pucamu 0ci0, SIKi BeIyTh OPOJISKHHIIb-
KU CTOCiO KUTTS Ta HE MArOTh MOCTIH-
HOTO MiCIlsI TIPOKMBAHHS € BTpaTra Cyc-
MUIBHO KOPHCHHUX 3B’SI3KIB, BIJICYTHICTh
BJIACHOT'O JKUTTSI 1 IPO’KMBAHHS Y MiCIIfX,
HE MPU3HAYCHUX ISl HOPMAIBHOTO 3310~
BOJICHHSI TIOBCSKJIEHHUX J>KATTEBHX IIO-
TpeO, colliabHe Bi4yKeHHS, IiIKOPEH-
Hsl He)OpMaTbHUM NIPaBUJIaM NOBEIHKH,
BOPO’KE CTABJICHHS JIO OTOYYIOYHX Ta Opi-
€HTOBAHICTh HA KPUMiHANbHI (OpMH IO-
BEIIHKH. 3a TJaHUMU JOCTiKeHHs nTs-
goro Gouny OOH IOHICE®, xinbkicTh
Oe3npuTyapHUX AiTedt BikoMm Bim 10 1o
18 pokiB B YkpaiHi CTaHOBHTH OJHM3BKO
150-160 Tuc. [14]. Cepen mpuuun 3a-
JUIICHHS MICIT TPOKUBAHHS JTITHMH
MIPEBAIIOIOTh CKJIAJHI )KHUTTEBI 00CTaBU-
Hu (55 %), caMOBiNbHE cHCTEMaTHYHE
3anunieHHs micus npoxkuBaHHs (31 %),
HacuIIbCTBO B cimi (14 %) [15, c. 184].
besnpuTynpHi IiTH XapaKTepU3YIOTHCS
[eJaroT1YHO0 3aHEeI0aHICTIO, 3JI0BKH-
BaHHSAM TICHXOAKTHBHHMHU pPEYOBHHAMH,
MalOTh PO3JaJd TCHUXIKH Ta TOBEIIHKH,
nepe0yBarTh y KOHQIIKTI 13 3aKOHOM,
BUMHSIOTh NPAaBONOPYIICHHS 1 HACHIIb-
HUIIbKI 3JIOYMHU TIPOTU CBOIX OJHOJIITKIB
Ha BYIWIX Ta B IHIIMX TPOMAJICBKUX
MICISIX.
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Hactymaum 4mHHUKOM AetepMiHamii
HAaCWJIBHUIFKOT 3JI0YMHHOCTI BHUCTYIIAE
ankozonizayis i Hapxomuzayisi HACEIICH-
Hsi. Hdocnimkenas BcecBiTHbOi oprani-
3alii OXOpOHM 3JI0pOB’Sl CBigYaTh, IIO
yKpaiHCbKa MOJOJb 3aliMae OJHE 3 Tep-
IIUX MICIb Y CBITI B PEHTHHTY CIIOXKH-
BaHHSI aJIKOTOJIO CEpell JITeH 1 MOJIO],
40% 13 SIKMX BXXHUBAIOTh CIPUTHI HAMOi
npuHaiMHI pa3 Ha Micsipb [16]. bausbko
% yuniB 10—11 kiaciB i nepIOKypCHUKIB
IITY wmoTwXHA BXUBAIOTH CIa00aIKO-
TOJIBHI HAMoi, A0 CKIaay SKHX BXOJUTH
eTrnioBui cupt [17]. MixkHapoaHi omnu-
TyBaHHS MOJIOJII B YKpaiHi KOHCTaTyIOTh,
mo 34% mnepmokypcHukiB [ITY maroth
JIOCBI1Jl BYKMBaHHS HapKOTHUKIB TPYyIH Ka-
Habioinis [18]. 3a mannmu MiHicTepcTBa
OXOpPOHH 3/0pOB’S YKpaiHM 3arajbHa
KUTBKICTh 0Ci0, SKi 3JTOBKHBAIOTH CITUPT-
HUMHU HAIosIMH CTaHOBHUTH moHa 650 Tuc.
0ci0, i3 HMX 3HAYHA YAaCTHHA — MOJIOIb
BikoM Bix 25 pokiB [14]. 3a croinbHH-
MU OIliHKaMH MiHicTepcTBa OXOPOHHU
310poB’ss Ykpainu, BcecBiTHBOI oprami-
3ar1ii 0XOpoHU 370pOB’ s, MiKHAPOIHOTO
anesiacy BUJI/CHI/ly B Ykpaini, UNAIDS
YUCIIO CIIOKMBAYiB 1H EKI[IHHUX Hap-

KOTHKIB JISKHUTHh y Mexax 325-425 twuc.
oci0, OCHOBHA Maca SKHX — MOJOIb
o 35 pokiB [12, c. 172]. MixuapoaHi
eKCIIepPTH BBAXKAIOTh, IO HAHOIMKIUM
4acoM KUTBKICTh YCIiX HapKO3aJIEKHUX
B YKpaiHi Moxe csarayta 1 miH oci6 [19].
Haii0inpm Bupa3sHO 3B’SI3KM  HAPKOTH-
3amii 13 HACHIBHUIIBKOK 3JIOYHHHICTIO
MOJKHA BiJICTEKUTH Ha TIPUKJIAJIi aHAJI3y
JIAaHUX TIPO 3JIOYWHH, BUMHEHI 0codamu,
XBOPUMHM Ha HapKOMaHil0 Ta oco0amu,
10 BUMHWIX 3JIOYHMH Y CTaHI ajJKOTroJb-
Horo ci’sHiHHA. 3a ganumu . O. Haza-
peHKa, y CTPYKTYpl 370YNHIB, BUNHEHUX
HapKo3aJla)kHUMHU ocobamu, 25% cra-
HOBJIATH 3araJlbHOKPUMIHAIBHI 3JI0YMHU
npoTH BiacHocTi, me 41% 3aiimaroTh
3JI0YMHN Y cdepi HE3aKOHHOTO 00iry
HApKOTUYHHUX 3aCO0IB 1 TICHXOTPOITHUX
pedoBuH, 19% — e BOMBCTBA Ta TinecHi
VIIKODKEHHS Pi3HOTO CTYIEHS TSKKOCTI,
12% — XyJirancTBO 1 3rBAJITYBaHHS, pe-
mita — iHmi 3mounsu [15, ¢. 127].

OxpiM HaBEACHUX, BHUPIZHIIOTHCS U
IHII YMHHUKA TIOPOKEHHS KPUMiHAIb-
HOTO HAaCWJIbCTBA Ta BYWHEHHS HACHIIb-
HUIPKUX 3JI0YMHIB, 110 MOXYThb CTaTH
NPEAMETOM AOCHTIHKEHHS B IHIINX yOi-
KallisiX.
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TraueBa E. [lerepMuHanmst HACHJIbCTBEHHOI NPeCTYNHOCTH

Crarpsl TIOCBSIIIEHA BONPOCAM JAETEPMHUHAIINN HACHIILCTBEHHOH TPECTYIHOCTH, KOTOpast
paccMarpuBaeTcs Yepe3 aHaJIu3 KOHKPETHBIX YCIOBUN KU3HEACATEIbHOCTH JIIOACH U PUYUH
UX M3MEHEHUs. AHAJIM3UPYETCsl B3aMMOCBSI3b OCHOBHBIX (DaKTOPOB B YKpauHe, 10J| BO3JEH-
CTBHEM KOTOPBIX BO3HHKAET (DEHOMEH HACHJIMS M COBEPIIAIOTCS HACUIIbCTBEHHBIE MIPECTYILIC-
Hust. PaccMoTpensl HanOonee 3HaYUMble (DAaKTOPBI JETEPMHUHALIMN HACWIBCTBEHHOH MpecTyI-
HOCTH, CYIIECTBYIOIINIE B CEMEHHO-OBITOBOM M COIMANBHON cepax OOMECTBEHHOW KU3HH.

Knrouegvie cnosa: nerepMuHAINS, HACWIBCTBEHHAS MPECTYITHOCTh, (PAKTOPHI, CEMEHHO-
ObITOBas cepa.

Tkachyova O. Determination of violent crime
The scientific article is devoted to the problem of determination of violent crime through
the analysis of concrete conditions of people’s life and the reasons of their changing. The
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author analyzes the causes and conditions for violent crimes committing. The most important
factors of violent crime determination that exist in family and domestic and social spheres of
society’s life were considered. System reasons of violent crime against the person is the most
complex relationship. It is such sort of complex phenomena and processes that mediate the
social influence on the formation and modification of behavior. Among the most important
reasons for the violent crimes in the family and domestic sphere was found the problem of
domestic violence. Criminal violence is kind of an indicator of negative trends in the society.
The nature and scale of the violence depend on the characteristics of economic, social and
cultural development. The deterioration of living and quality of life in the country promotes
criminal psychology. Deformations of social values among youth have a significant influence
on the psychology of violence development. Vagrancy and homelessness play the significant
role in the reproduction of violent crime. Another factor in the determination of violent crime
acts is alcoholism and anesthesia of population. In a scientific article the author has attempted
to establish the main factors for the origin phenomenon of violence and commission of violent
crimes in Ukraine.
Keywords: determination, violent crime, factors, family and domestic sphere.
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AcnexTu 3anpoBaj:keHHs IHCTUTYTY
KOHCTHUTYLIHHOI CKapru B YKpaiHi

VY cTarTi BUCBITIIIOIOTECS ACTIEKTH CTBOPEHHS IHCTUTYTY KOHCTHUTYIIHOI CKapru B YKpa-
{Hi. 3BepTAETHCS yBara Ha IIO3UTHUBHI Ta HETaTUBHI PUCH 1HCTUTYTY KOHCTHTYLIIHOI CKaprHy,
HAroJIOUIyIoYH Ha 1moTpedi 00’ €THaHHS 3yCUIIb HAYKOBIIIB, TIPAKTUKAHTIB ISl 30a/IaHCYBaHHS
mpobJeM, OB’ I3aHMX 13 3aIPOBaHKEHHAM IHCTUTYTY KOHCTUTYIIIHHOI CKapru B YKpaiHi.

Kntwouosi cnosa: KoHCTUTYIHE 3BEPHEHHS, IHCTUTYT KOHCTUTYLINHHOT ckapru, KoncTury-

uiiinmit Cyn Ykpainu.

IHocTanoBka nmpodaemu. /[ Hamoi
KpaiHM € Ay)Ke aKTyaJlbHUM IUTaHHS 3a-
MPOBA/KEHHSI IHCTUTYTY KOHCTUTYLIHHOT
ckapru. Cepen npoueayp, sIKi BUKOpPHC-
TOBYIOTh OpPTaHH KOHCTUTYLIHHOI ropuc-
JTUKIT B OaraTthoxX 3apyOiKHHUX KpaiHax
JUIS 3aXMCTy MpaB Ta CBOOOA JIIOAMHU
1 rpOMa/ITHUHA, Y¥ HE HAUIOMYJISIPHIIUM
€ pO3MIsA KOHCTUTYUiHHUX ckapr. Cyt-
HICTh IHCTHTYTY KOHCTHTYIIIHOI CKapru
CHOTOJHI 3BOAMTHCS 10 MpaBa IPOMaIsH
3BEpPTATHCS 10 OPraHiB CyIOBOTO KOH-
CTUTYLIHHOIO KOHTPOJIO 3 IPOXaHHSIM

PO IMEpPEeBipKY KOHCTUTYLIHHOCTI BiIaj-
HHUX aKTiB, SIKUMH MOPYIIYIOTHCS, Ha iX
IyMKy, ixHi mpaBa i cBoOoau. Ha xanb,
y 3aKOHOIABCTBI YKpaiHU LEH 1HCTUTYT
HE 3HAWIIOB CBOTO BiJOOpa)KEHHs, IIIO,
MaOyTb, TOSICHIOETbCS NParHeHHSM 3a-
KOHOZABLS 3aro0irTi MepeBaHTaKEeHHIO
Koncruryuiitnoro Cyny VYkpaiHu Taku-
MU cnpaBamu. Pa3om 3 TUM e oOMexye
MOKJIMBOCTI TPOMAIsiH OO 3aXHUCTY
CBOIX NpaB HAaLIOHAJIBHUMH IPABOBHUMHU
3aco0amu, 30kpeMa i B KoncturyuiiHomy
Cyni Ykpainu.

@
© Aipisn K., 2014
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KoncruTymiiiHa ckapra € BH3HAYallb-
HUM €JIEMEHTOM KOHCTHUTYLiHHOI IOCTH-
uii, came 3a i1 gomomoror Qi3uvHi Ta
IOpUIMYHI  0COOM 3MOXKYTh 3aXHUIIATH
CBOI ITpaBa Ta CBOOOIN B OpraHax KOHCTH-
TymiitHol foctrmii [1, ¢. 60—69]. Ockinb-
KA Y BITUYM3HSIHOMY 3aKOHOJABCTBI Taka
cKapra He nepeadadeHa, a € JIMIIE PaBo
rpoOMajisiH Ha KOHCTHUTYLIHHE 3BEpHEHHS
010 TiyMaueHHs: KoHCTHUTYIIT 1 3aKOHIB
YKpaiHd, TO MOXKHa CTBEPUKYBATH IIPO
3BYKCHY HaIliOHAJIBHY MOJAENs (DyHKITIO-
HyBaHHS 1HCTUTYTY KOHCTHTYLIHHOI tOC-
THUIII.

CTtyninb HayKoOBOI pO3pOOKH TeMH.
[HCTUTYT KOHCTHUTYWLIHOT CKapru Jo-
CIIJDKyBajHM Taki BueHi, sk @. AOmyna-
eB, I. Bacunesuu, P. I'Bananze, I. Kpa-
Bentb, M. Kpaseup, M. Kpambeprep,
B. Kyuuncokuii, ®. Mepr, /3. [lenen3e,
C. CanmanoBa. Cepen ykpaiHChbkux (ha-
XIBIIIB Y TaJTy3i KOHCTHTYIIHHOTO TpaBa —
1. Anekceenxo, M. I'ymperait, 10. Tonuka,
B. Tuxuii, I1. €srpados, A. CeniBaHoB,
M. Tecnenko, C. IlleBuyk, B. [llanosai,
M. CaBeHko Ta iH. AJie He3Ba)KalOuu Ha
Te, O TpoOseMH, TMOB’3aHi 13 3ampo-
Ba/DKEHHSAM B YKpaiHi 1HCTUTYTy KOH-
CTUTYIIMHOI CKapTH, JOCIIKYBAINCS
OararbMa (axiBIsIMH, IIe TIUTaHHS BCE
LII€ JINIIAETHCS NATEKUM BiJl OCTaTOYHOTO
BUpILICHHS.

Ha nymKy neskux aBTOpiB, i3 3ampo-
Ba/DKEHHSM 1HCTUTYTY KOHCTHTYIIHHOT
CKapru MOXKJIMBOCTI 3aXHCTy OCHOBHHX
paB i cBobox rpomansH y KoHcturyiii-
Homy Cymi VYkpainu 30imbmuarecs. Ase
HEeMae MiJICTaB CTBEPKYBATH, IO 3apa3
BOHHM oOMexeHi [2, ¢. 125]. [Toromxkyto-
Y9UCh 13 TUM, IO 3aIPOBAHKCHHS 1HCTH-
TYyTy KOHCTHTYIIHHOI cKapru B YKpaiHi
PO3LIMPUTH MOKJIMBOCTI IOJO 3aXHUCTY

Koncturyuiitnum Cygom VYkpainu mnpas
1 cBOOOJI TPOMAJIsTH, BBAXKAEMO, 110 BHUC-
HOBOK IPOIIMTOBaHUX aBTOPIB CTOCOBHO
BIICYTHOCTI OOMEKEHb y 3axHCTi IpaB
1 cB0OOA TpoMaIsiH 3 00Ky 110T0 KoHCeTH-
tyuiiHoro Cyny VYkpaiHH HEZOCTaTHbO
00OTpyHTOBaHUIA.

CrpaBni, opraHu JepXKaBHOI Biaau
MalOTh TIEBHI IMMOBHOBAaXCHHS ILIOJO 3a-
XHUCTY TpaB 1 cCBOOO TPOMAISH IUIIXOM
3BepHeHHs1 10 Koncturyniitnoro Cyny
YKpaiau 3 KOHCTUTYIIIHHUMH TIOTaHHSI-
Mu. Ha mpakTuii moBHOBaxHi Cy0’€KTH
BJIaJIU JIy’K€ PiKO 3BepTaroThes 10 KoH-
crutyuiinoro Cyny YkpaiHu 3 KOHCTH-
TYHIHHUMHM TOAAHHSIMH JIJISl  3aXUCTY
mpaB 1 cBoOonm rpomansH. llpukiaagom
Moxe OyTH, 30kpema, Pimrenns Kon-
crutyniinoro Cyny YkpaiHu y crmpasi
3a KOHCTHTYI[IHHUM TOoJaHHsSM 46 Ha-
pOJHUX JenyTaTiB YKpaiHM 100 Bij-
noBinHocti Koneruryuii Ykpainn (koH-
CTUTYLIWHOCTI) TOJOXXEHb cTaTted 29,
36, yacTHHH IpYroi CTaTTi 56, 4acCTUHU
Ipyroi cTarTi 62, YaCTUHH NepIIoi CTaTTi
66, nmyHnkriB 7, 9, 12, 13, 14, 23, 29, 30,
39, 41, 43, 44, 45, 46 cratti 71, cTaTei
98,101, 103, 111 3akony Ykpainu «IIpo
Hepxxasunii Oromker Ykpaiaum Ha 2007
pik» (cmpaBa TPO COIliaNbHI TapaHTil
rpomasH) Big 9 nunas 2007 p. Ne6-pn
[3, c. 36], ane mpu LOMy cami Tpoma-
JITHU TI030aBJICHI IpaBa 3BEPTATHCS JIO
KCY moao KOHCTUTYIMIHHOCTI BiIOBI-
HUX TIPABOBUX aKTiB.

He BperynboBaHa cuTyauis IL0JO
3BEPHEHBb T'POMAJISIH, SKi (aKTHIHO Ma-
I0Thb XapakTep KOHCTUTYLIHHHX CKapr,
Koncruryuiiinunii Cyn YkpaiHu BiaMOB-
Jsi€ 'y BIAKPUTTI TPOBaKEHb, HAaBiTh
SKIIO TaKi 3BEpPHEHHS € I0PUIHMYHO BMO-
THUBOBAaHUMH.
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Taxo iCHye ¥ 3BOPOTHHI acIekT Iiel
mpobneMu. AJpke y pas3i BIPOBAKEH-
HSl 1HCTUTYTY KOHCTUTYLIHHOI CKapru
B Ykpaini Koncrutyniitauiit Cyn Ykpainu
MOXKE TIEPETBOPUTHCS HA CyJ KacariitHoi
1HCTaHLII.

Bigmosigao 1o cr. 42 3akony Ykpa-
inn «lIpo Koncruryuiitnuii Cyx Ykpai-
HW 3 METOO 3a0e3MeUeHHS peai3allii uu
3aXMCTy KOHCTHTYLIHHHX IpaB Ta CBO-
007 MOMHA, TPOMAITHUH a00 IOpUANY-
Ha ocoba MOXyThb 3BepHyTHCS 10 Kon-
cruryniitnoro Cyny Ykpainu [4].

Hyxe BaxnauBoro € paymka ['ono-
Bu Kouncruryniiinoro Cyay  Ykpai-
uu B. A. OBuapenka mpo Te, mo Kon-
cruryuiitnnii Cyx VYkpaiHm € cynom
mpaBa, a He (akrty. JlocimiKyto9u paBo-
By HOopMy, Koncruryniiinuit Cyn Ykpai-
HU JIi€ 3TiJHO 3 KJIACHUYHUM NPUHLIUIIOM
IOPUINYHOI TePMEHEBTUKH, TaK 3BaHUM
FepMEHEBTHYHUM, a00 raJaMepiBChKUM
(3a mpizBumeM HiMenbKoTo (himocoda
I'. F'agamepa), xomom. Lle mpuHIHT TIO-
JSITa€ B TOMY, IO JUISl Mi3HAHHS TEKCTY
Tpeba Mmi3HaTH WOro CKIIAJO0BI, JJIS 4OTO
CIIiJ BU3HAYUTH CYTh CaMOT'O TEKCTY.
Tomy nmist Toro mo® BUPIMIATA THTAH-
HS KOHCTHUTYIIITHOCTI TIPaBOBOI HOPMH,
Koucruryniitnomy Cyny Ykpainu Bap-
TO BU3HAYMTHUCS 31 3MICTOM IIi€i HOPMH,
TOOTO, MO CyTi, AaTh 1i TIIymMadeHHs. A
o0 BUTIIYMaylTH MPaBOBY HOPMY, IO-
TpiOHO BHM3HAYUTHCS 3 ii KOHCTUTYIIN-
HicTiO, ockinbku Koncrutyniitauii Cyg
VYkpainu sk rapant BepxoBeHcTBa Kon-
cTUTylii YKpaiHM HE TUIBKH HE MOXKe
TIyMayUuTH HEKOHCTUTYILIHHY MpPaBOBY
HOpPMY, a ¥ 3000B’SI3aHUN TPUIHHUTH
i1 miro. OTke, IHCTUTYT KOHCTHTYIIIN-
HOTO 3BEpHEHHS, 10 CYTi, € 3aC000M SK
OTPUMaHHA WOTO Cy0’€KTOM O(iliiHOTO

TIIyMauyeHHs1 nojoxenb Koncrutymii Ta
3aKOHIB YKpaiHH, TaK i KOHCTHTYLIHHOTO
CYJIOBOTO KOHTPOJIIO TOJIOKEHb 3aKOHIB,
MIOZI0 SIKAX NAEThCS TaKe TIIyMadeHHS.
Takum YMHOM, 32 YMOBH PO3IIMPEHHS
MOJKJIMBOCTEH TPOMAJSH MIOAO iHUBI-
IyanbHOTO 3BepHEeHHs 10 KoHcTuTyuiii-
Horo Cyay YkpaiHu 3a 3aXHCTOM CBOIX
MpaB [UIAXOM OQIIIIHOTO TIIyMadeHHs
Koncturyii i 3akoHiB YKpaiHu Ta BIO-
CKOHAJIEHHS 3aKOHOJABYOl MPOIEIyPH
CTOCOBHO TaKHX 3BEPHEHb 3 OOKY OpraHiB
JepKaBHOI BIaI, y TOMY YHCI CYJOBOI,
Ta OpraHiB MICIIEBOTO CaMOBPSTyBaHHS
BUHUKA€E CyMHIB y JOIIBHOCTI 3ampoBa-
JUKEHHST HOBOTO JIJISl BITYM3HSHOTO 3aKO-
HOJIAaBCTBA [TPABOBOT'0 IHCTUTYTY KOHCTH-
TyIiHHOT ckapri [5, c. 69, 70].

3BaKMMO Ha Te, o (Pi3uuHi Ta IOpH-
JIMYHI 0COOM MarTh IMPaBO 3BEPTATUCS
1o Koncrurymiitnoro Cyny Ykpainu Bu-
KITFOYHO B paMKax o(]iliifHOTO TITyMadeH-
Hs KoHCTUTYMIT Ta 3aKOHIB. AJle 3aBISIKU
MOHATTIO «AWUCKpELidHa FOPUCIUKIIIS
y pasi 3BepHeHHS (DI3MYHUX 1 FOPUIUIHUX
oci6 1o Koncruryniitnoro Cyny Ykpainu
ICHY€ MOXKJIMBICTh BHU3HATH IIOJIOKECHHS
3aKOHY HEKOHCTHTYI[IMHHM Yy TIporeci
PO3MIISAY KOHKPETHOTO KOHCTUTYLIIHO-
T'O 3BEPHEHHS.

Cnig 3a3HaYUTH, 110 ITOXOKEHHS
TEpPMiHa «JIMCKPEIlish» MOB’ A3YIOTh 13 Ja-
TUHCBKHM CJIOBOM discretion, 1110 O3Ha-
4ae «po3MOoAl, Yd (DpaHIly3bKHM €KBi-
BajieHTOM discretionnarie — «3aJeKHUN
BiJl BIACHOTO pO3Cymy». AJie HaWOUIbII
MOBHO 3pO3yMITH TIPUPOJY Ta CydacHe
3HAUEHHSI TOHSTTS «IUCKPEIis» MOXK-
Ha, 3BEPHYBIINCH J0 aHTJIOMOBHOTO Ba-
pianTta 1poro TepmiHa. «Discretion» —
1) cBoOona po3cyy; 2) 3M0pOBHM TIy3I.
Juckperis nepeabauae oapasy JBi CKia-
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JIOBI — BOJIbOBY, SIKa BKJIFOYAE BUTHHUI
po3Cyd, Ta IHTENEKTyaJIbHY (MOpPaJIbHO-
MIPaBOBYy), SKa O3HAYa€ BHUKOPHUCTAHHS
TUCKPEIIHHAX TTOBHOBAXCHD BiJIMOBI-
HO 110 3m0poBoro miry3may. CBoepimHuM
KOMIICHCATOPOM ~ «37I0POBOTO  TITY3/Iy»
B €BpPONECHCHKUIA KpaiHaX € KOHCTUTY-
LiHAHI TpaauIii Ta 3BWYal, sIKi HE JIO03BO-
JSIIOTH MOCaoBid 0co0i mpu peaizamii
JUCKPEIIHHUX TOBHOBaXEHb CIIHMPATHCS
BUKJIIOYHO HA BHYTPIIIHIO MOTHUBALIIO.
3arajioM iIHCTUTYT JUCKPEUiHHUX MTOBHO-
Ba)kKeHb MOXe €(DEeKTUBHO i1CHYBaTH 3a Ha-
SIBHOCTI OJIpa3y TPbOX SIBUII] — KOHCTUTY-
LiHHOT BIAMIOBIAATLHOCTI BUIIUX OpTaHiB
BJIQ/IV 32 MPUIHSATI HUMHA PillIeHHS, JTOBi-
P MK IHCTUTYIIISIMH BIIAJH, BTpaTa K01
BeZie 10 3MIiHU TIEPCOHAIBHOTO CKJIamy
UX 1HCTHTYIIH, Ta CTINKUX KOHCTHTY-
MIHHUX Tpamuiii [6, c. 49, 50].

OmHuM 13 TaKUX MPUKIIAIIB € PirmeHns
Koncruryuiiinoro Cyny Ykpaiam Bin 22
rpynss 2010 p. y cripaBi 3a KOHCTHUTYITIH-
HUM 3BepHEHHAM rpomasisanHa A. O. ba-
THCBKOTO 1040 OMILiHOTO TITyMaueHHS
MONIOKeHb YacTHHH mepmiol crarti 14!
Komekcy VYkpaiam mpo aaMiHICTpaTHBHI
MIPaBOIMOPYIIEHHS (CrpaBa TPO aJMiHi-
CTpaTWBHY BIJIMOBIJANBHICTE Y cdepi 3a-
Oe3medueHHs OE3MEKH TOPOKHBOTO PyXY):
«ABTOD 3BepHYBcs 10 KoHcTuTymiiHOTO
Cyny Ykpainu 3 KIOTOTaHHSM o0 odi-
LUIHHOTO TIIyMaueHHs MOJOKEHb YacTH-
uu nepioi crarti 14! Komekcy Ykpainu
PO a/IMiHICTPATUBHI TPaBOMOPYIICH-
HS B KOHTEKCTI BUMOT [0 CIIEI[ialbHUX
TEXHIYHUX 3ac00iB, MO MarwTh (QYHKIIIT
(hoto- 1 KiHO3HOMKH, Bifle03aruncy, 9u 3a-
c00iB $OTO- 1 KIHO3WOMKH, BiJICO3aIHUCY,
JaHl SIKUX MOXYTh BHKOPHCTOBYBATHCS
AK JI0Ka3 BUHU BIIACHUKIB (CIiBBIACHHU-
KiB) TpaHcmopTHHX 3aco0iB. A. O. ba-
IHCBKHMH 3a3Hauae, Mo CyId 3aralibHoi

IOpUCAMKIIT 32 OJHAKOBHX OOCTaBHMH
HEOIHO3HAYHO 3aCTOCOBYIOTH IOJIOMKEH-
Hs Komexcy 111010 BUKOPUCTAaHHS JaHUX,
3a(iKCOBaHUX BKA3aHUMH TEXHITHHUMH
3aco0amu, SIK MiJCTAaBU IS IPUTSATHEHHS
0 aaMIHICTPATHBHOI BiIITOBIMATHHOCTI
BJIACHUKIB (CIIBBJIACHWKIB) TPaHCIIOPT-
HUX 3ac00iB y YacTHWHI HAJIEKHOCTI Ta
JIOTTYCTUMOCTI JTOKa3iB, a 11 MPU3BOIUTH
JI0 TPyOHMX MOPYIICHb KOHCTUTYI[IHHUX
npas 1 cBOOOJ TPOMaJIsH, Tiepen0ayeHux
cTarTero 29, 4acTHHOIO JPYIOl CTarTi
61, crarrero 63 Koncruryuii Ykpainu.

ABTOp KJIONOTaHHSI TaKOX HAaroyo-
HIrye, 110 TOJOKEHHS YaCTHHM MepuIol
crarti 14' Kogekcy mpe3ymyroTh Biamo-
BiJJANIbHICTh BJACHUKA (CITIBBIACHHKA)
TPAaHCIOPTHOTO 3aco0y 3a BUYMHEHE TIpa-
BonopyuieHHs. Ha loro nymky, BHUXO-
JS19M 3 TIPUHLMIY BEPXOBEHCTBA IpaBa,
KOHCTUTYLIHAa TPE3yMIIisl HEBHHYBa-
TOCTi 0COOM TOIINPIOETHCS 1 HA OOBUHY-
BA4YeHHs il y BAMHEHHI aMiHICTPaTUBHO-
IO MPaBOMOPYLICHHS». Y XOIi po3nisngy
3BepHenHs1 Koncrutyniiinuit Cyn Ykpa-
iHM TpPURHSB PILICHHS NPO BU3HAHHS
crarri 14', yactuam wocroi crarri 258
Konekcy Ykpainm mpo aaMiHiCTpaTHBHI
MPaBOMOPYIICHHS — HEKOHCTHTYIIHHIUMHA
[7,c. 13].

Auie citiji 3ayBayKUTH, SIKIIO O 1€ ITHCh-
MOBE KJIOIIOTaHHSA HE BIAIMOBIZAIO BU-
MoraM KOHCTHTYLIHHOTO 3BEPHEHHS, TO
Koncturyuiiinunii Cyn YipaiHu He 3Mmir
Ou 3BepHYTH yBary Ha 3a3HadcHy HOPMY.
B upomy i momsrae cymepedHicTh yMOB
JUISL PO3IVISLLY Ta MOJAaHHS KOHCTHTYLIH-
HOT'O 3BEPHEHHS 1 KOHCTUTYLIHHOI cKap-
I'd, sIK1 CXO0K1 B OCHOBI, ajI€ BCE K MarOTh
CBOi 0COOMMBOCTI. 3aKOHOAABCTBOM YiTKO
BH3HAYEHHI ITi/ICTABH 1 yMOBHU 3BEpPHEHHSI.
V pasi 3iTKHEHHS Qi3HYHOT UM FOPHUIAY-
HOi 0cO0OM 3 NporajJliHaMu y NPaBOBUX
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aKTax YM OKPEMHX iX IOJIOKEHHSIX BOHA
HE MOXE BXUTH HEOOXITHUX 3aXOJiB.
OCKiIbKM YMHHE 3aKOHOIABCTBO HE HAJa€
(bi3MYHUM Ta IOPUAMYHEM 0CO0aM IpaBa
Ha Oe3MOoCepesIHE OCKapKEeHHS HEKOH-
CTUTYLIHHUX akTiB y KoHCTHUTYIIHHOMY
Cyni Ykpainu, iHCTUTYT KOHCTUTYIIHHOL
I0CTHLI1 HOBUHEH YHEMOKIIMBIIIOBATH 3a-
CTOCYBaHHS [0 NMPUBaTHUX OCi0 HEKOH-
CTUTYLIHHMX 3aKoHiB. [Hakiie peaniza-
i MPUHIMITY TYMaHi3My, 3aKpilIeHOTO
y ct. 3 Koncruryrii Ykpainu, meperBo-
PIOETHCS HA JEKJIApaTHBHY NpodaHaliio,
a B3a€MOBITHOCHHM Jep>KaBU 1 JIOJUHU
HaOyBalOTh OIHOCTOPOHHBOTO XapakTepy
eTatoreHTpusmy [8, c. 18].

Huni 3arocTpro€Tbesi MUTaHHS TIPO
3aBaHTaxeHHs KoncrutymiitHoro Cymy
VYkpainu y pasi 3anpoBaKEHHsI IHCTUTY-
Ty KOHCTHTYLIHHOI CKapru, IO BIUIMHE
1 Ha sAKicTh BUHeceHHX KoHCTUTyHiitHUM
CynoMm YkpaiHu pilleHs.

Cynna  ®@enepanbHoro  Kouctury-
miinoro Cyny Himeuuwmnwm y BimcraBimi
J. XpoMir Ha Mi>kHApOHIN KOH(DEpeHIlii,
opranizoBaniii Koncruryniinum Cynom
VYkpainu cninbHO 3 BeHemiaHCBKOIO KO-
Miciero €Bporu Ta Himernpkum (QoHaoM
MDKHApPOJHOTO IpaBa CHiBPOOITHHUIITBA,
HaroJocHB: «SIKIo CKapKHUK BBaXKae 3a-
CTOCOBaHy 0 HbOT'O HOPMY HEKOHCTHTY-
LilfHOIO, BiH CHOYATKy MOBHHEH 3BEPHY-
THUCS 31 CBOEIO CKAproio JI0 BiJIOBITHOTO
CyAy 1 TAKAM YMHOM BHYEpIIATH BCi 3aC0-
6u 3axucty. TiTbKH TiCIIS TOTO, SIKI BiH HE
JOCSr TaM Oa)XaHOro pe3yJsbTary, Homy
B paMKax CHPSIMOBaHOI NPOTH CYIOBHX
pillieHb KOHCTHTYLIHHOI CKapru BiIKpH-
Ba€ThCS NUISX JO MEPEBIPKU BIAMOBIIHOT
Hopmu 'y DenepansHomy KoHcTHTYIIN-
Homy Cymi. Y Takwmii crioci0 BizOyBaeThCs
Tak OM MOBMTH po3BaHTakeHHs Dene-

paneHOTOo KoHcTHTymiitHOTO Cymy i Ta-
PaHTYEThCS, MO CIIpHE MUTAHHS, I0J0
SKOTO BiH Ma€ MPUUHATH OCTATOYHE
KOHCTUTYIIHHO-TIPABOBE PIlICHHS, BXKE
OIpaIbOBaHE KOMITETCHTHUMH OpraHaMH
(haxoBoro cymounHCcTBaY [9, ¢. 196].

Junema Mix nepeBanTaxeHHs M KoH-
crutyuiitHoro Cyny Ta 3abe3neueHHIM
e(DeKTUBHOI CUCTEMHU 3aXUCTY IpaB JIkO-
JIUHU BUPIIIYETHCS PI3HUMH METOJIAMU:
JIesiKi JIepyKaBU BiJl CAMOTO IOYAaTKy HE
BIIPOBAJIMIIA  IHCTUTYT I1HAMBITyalbHOI
CKapry, iHII rependoaymiiu QiabTpy s
BiJICIIOBaHHS 3allUTIiB, SKi € Hecephos-
HAMH YH «SIBHO» ab0 «HMOBIPHO» HE
MaTUMYTh YCHIXy (IOCTIIKEHHS IIOI0
NOPSIMOTO  JIOCTYITY 1O KOHCTUTYI[IHHOTO
npaBocyns [10, c. 74]).

Ha nmamry mymxky, cmin o0’emHata 3y-
CHJLJISL T2 BUPILIUTH 00paHy mpooeMy J10
BiJnoBiiHOTO OanaHcy. KoHcTuTyminHui
Cyn Ykpainu € 0JHI€I0 3 BEpIIUH CYI0BOT
cuctemu B Ykpainu. BiH € He kacaiiiHOO
IHCTAHIIEIO Y UUBUIBHUX, KPUMiHAIBHUX
YK aJIMIHICTPaTUBHUX CIIPaBax, a CTOITh
Ha 3aXMCTI OCHOBHHX IpaB, CBOOO Ta iH-
TepeciB 0codu 1 rpoMaasiHUHA.

Cromparounch Ha HaBeIEHE BHIIE,
MOKEMO PpE3IOMYBaTH: IUTAHHS 3arpo-
BaJDKEHHsI B YKpaiHi 1HCTUTYTY KOHCTH-
TYUiHHOT CKapru B po3pi3i MPOBENCHHS
KOHCTUTYILIHHOI pedopMH € HUHI Ha-
TaJIbHUM. YIPOBA/KCHHS KOHCTHUTYIIIH-
HOT CKapru B HalliOHAJILHE MTPABOBE IMOJIE
CTaHe IIe OJHIEI 3 rapaHTiil 3abe3rie-
YeHHs peanizauii mpaB 1 cBobonm ocobu
B YkpaiHi. Lle Takox morpeOye peTenbHO-
rO TIOJIANBIIIOT0 HAYKOBOTO JIOCHIKECHHS
TEOPETHYHMX 3acaj 3alpoBaJKCHHS iH-
CTUTYTy KOHCTUTYIIIITHOT cKapru B YKpa-
iHi, a oTke, 1 HopMaTuBHOI (popmartizamii
IIHOTO 1HCTUTYTY B HAIIOHAIBHY CHCTEMY
3aKOHOJIABCTBA.
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Aiipusii K. AcnexkTbl BHeApeHHs] HHCTUTYTA KOHCTUTYUHMOHHOI Ka/100b1 B YKpanHe

B crarbe ocBemaoTCst aCTIEeKThI CO3AAHMsI HHCTUTYTa KOHCTUTYIIMOHHOM Ka00bl B YKpau-
He. OOparaercs BHUMAaHUE HA MOJIOKUTENbHBIC U OTPHULIATETIbHBIC YePThl HHCTUTYTA KOHCTH-
TYLMOHHOH KaJo0bl, MOAYEPKUBAsT HEOOXOAUMOCTh OObEJANHEHUS YCUIMH YUYEHBIX, PaKTH-
KOB JIUIsl COAJTaHCHPOBAHMS IIPOOJIEM, CBSI3aHHBIX CO BBEJICHHEM WHCTUTYTa KOHCTHTYLIMOHHOM
XaJo0bl B YKpauHe.

Kniwouegvie cnosa: KOHCTUTYLIIMOHHOE OOpalIeHNE, HHCTUTYT KOHCTHUTYLIMOHHOM KaJIo0bl,
Koncrurymmonnstit Cyn YkpauHBI.

Airiyan K. Aspects of introduction of the institute of constitutional complaint
in Ukraine

Introduction of the institute of constitutional complaint is a very topical issue for our state.
Consideration of constitutional complaints is one of the most popular procedures which bodies
of constitutional jurisdiction of many foreign state utilize to protect human and citizen’s rights
and freedoms. The essence of the institute of constitutional complaint is a right of citizen to
apply to bodies of the constitutional control with a claim to examine the constitutionality of
power acts which in their opinion violate their rights and freedoms. Unfortunately, this institute
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has not found its reflection in Ukraine which can be explained by that the legislator does not
want overload the Constitutional Court of Ukraine with such cases. At the same time it restricts
possibility of citizens to protect their rights by national legal remedies, in particular in the
Constitutional Court of Ukraine.

State bodies have certain authority for rights and freedoms protection by means of
application to the Constitutional Court of Ukraine with constitutional petitions. In practice
competent subjects of power apply very seldom to the Constitutional Court of Ukraine with
constitutional petitions to protect citizen’s rights and freedoms.

The situation concerning applications of citizens which in fact have a character of
constitutional complaints is not adjusted. The Constitutional Court of Ukraine refuses to open
judicial proceedings even if these applications are legally grounded.

There is also a reverse side of this problem. In case of introduction of the institute of
constitutional complaint in Ukraine the Constitutional Court of Ukraine can become a court of
cassational instance.

We shall notice that natural and legal persons have a right to apply to the Constitutional
Court of Ukraine only within the framework of official interpretation of the Constitution and
laws. However, due to the notion of «discretional jurisdiction» in case of application of natural
and legal persons to the Constitutional Court of Ukraine there is a possibility to recognize
provisions of law as unconstitutional during consideration of specific constitutional application.

It is becoming more and more topical the issue of load of the Constitutional Court of Ukraine
in case of introduction of the institute of constitutional complaint which will influence quality
of decisions of the Constitutional Court of Ukraine.

It is necessary to unify efforts and to solve this problem to a certain balance. The
Constitutional Court of Ukraine is one of the top points of the judicial system in Ukraine.
It is not a cassational instance in civil, criminal or administrative cases, but a protector of
fundamental rights, freedoms and interests of person and citizen.

The issue of introduction of the institute of constitutional complaint in Ukraine is complicated
and demands a thorough research of theoretical principles and historical experience and needs
regulation of some aspects concerning to authorities of court and procedure due to observance.

Keywords: constitutional appeal, institute of constitutional complaint, Constitutional Court
of Ukraine.
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B. BETEPA

3406ysau Kagespu mpys08020 npasa

ma npasa coyianbHozo 3abesneuerms
Kuiscvrozo nauionaavrozo ynisepcumemy

imeni Tapaca Illesuerxa

YK 349.232:331.215.53

o nuranna Bunaaru 3apo6itHOI NAATH
B PO3Mipi, HH2KYOMY BlJl YCTAHOBAEHOI'O
3aKOHOM MIHIMAAbHOI'O PO3MIipY

CrarTs NpUCBAYCHA TUTAHHAM, TIOB’ I3aHIM 3 OIUIATOIO TPalli MPaIiBHUKIB. AHATI3YIOThCS
3aKOHOJaBCTBO Ta IIOITIAAU HayKOBI_IiB 1010 IbOI'0 ITMTAHHS. HaFOHOIHyETBCSI Ha O6OB’$[3Ky
KepiBHHKA CBOEYACHO BHILIAYyBaTH 3apOOITHY IJIaTy Ta B PO3Mipax, HE HIDKYUX BiJl yCTAHOB-

JICHUX 3aKOHOM.

Knrouoei cnosa: npaniBHUK, BIACHUK, poOOTOaBEIb, 3apO0ITHA TIIaTa, OIUIaTa Ipalli, Bij-

MOBIAIBHICTB.

BignoBigHo mo cr. 43 Koncturymii
VYkpainu [1] kokeH Mae mpaBo Ha mpa-
110, IO BKITFOYAE MOMIIMBICTE 3apOOIISITH
co0i Ha JXUTTS TIparero, sIKy BiH BIIBHO
obupae abo Ha sSIKy BUIBHO MOTOIXKYETb-
csi. 3akpiIuIiooun 1e npaso, KoHCTHTY-
Iisl OTHOYACHO MPOTOJIOCHIIA i TIPaBoO Ha
BUHAropojly 3a Ipalllo, Ha CBO€YacHe ii
OTPHMAaHHS Ta 3aXHUCT [LOTO MPaBa 3aK0-
HOM. YTiM Ha MPAKTHIl JOCUTh YaCTHUMHU
€ BUIAJIKH, KOJIH 3apO0iTHA IIaTa BUILIA-
Yy€eThCS HECBOEYACHO ab0 B poO3Mipax,
HWKYUX BiJl YCTaHOBICHOTO 3aKOHOM
pO3Mipy MiHIMaILHOI 3apOOITHOI TUTATH.
Binmoginno 1o 4. 1 c1. 2 Konsenmii MOIT

Ne 131 mpo BCTaHOBJIGHHS MiHIMaJIbHOT
3apo6iTHOi Turatu 1970 p. [2] (parudiko-
BaHO 3akoHOM Ykpainu Ne2997-IV Big
19.10.2005 p. [3]) miniManpHa 3apo0it-
HAa TUIaTa Ma€ CUITY 3aKOHY U HE IMiJUIsIrae
3HIWKCHHI0. HetoTpuMaHHs % 1[bOT0 110~
JIOXKEHHSI CIPUYHUHSE 3aCTOCYBaHHS Ha-
JISKHUX KPUMIHATBHUX a00 1HINX CaHK-
H 00 BIAMOBIIHOTI 0cOOM 4H 0OCiO.
Bepxosna Pana Ykpainu, npuiiHsaBIIN
17 sxoBTH: 2002 p. 3akoH «IIpo BHECEHHS
3MiH 70 ctaredt 41 1 134 Konekcy 3akoHiB
mpo mpaitro Yipaiam» [4] (K3nll Ykpai-
HU), Hajama poOOTOMABICBI MOXKIIUBICTD
pO3pUBaTH TPYAOBUN JIOTOBIp Y BUMAJKY
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BHUHHHUX i KepiBHHKA ITiIIIPHUEMCTRA,
YCTaHOBH, OpraHi3aiii, BHACIiJOK YOTrO
3apo0iTHA TIaTa BUILIAUyBaJlacsi HECBOE-
YyacHO abo B po3Mipax, HWKYHX BiJl ycTa-
HOBJICHOTO 3aKOHOM pO3MIpY MiHIMaJhb-
HO1 3apo0iTHOT TUTaTH.

B. L. lllepbvna HaBOAWMTH Taki apry-
MEHTH Ha KOPHUCTh IOTO KPOKY 3aKOHO-
nasisi: «Yactuna 4 cr. 41 Koncrurymii
rapaHTy€e KO)KHOMY, IIIO HIXTO HE MOXKe
OyTH MPOTHIPABHO IM030aBJICHHUI MpaBa
BnacHocTi. I[IpaBo mpuwBaTHOI BiacHOC-
Ti € HemopymHUM. Yci cy0’eKTH TpaBa,
B TOMY 4YHCIIi i poOOTOJaBIIi, MAIOTh YiTKO
JOTPUMYBATUCS 1TUX BUMOT KOHCTUTYIIII.
ToMy MO’KHaA CTBEPIUKYBATH, L0 BKIIIO-
genns 1. 1! u. 1 ct. 41 K3nll € moriuamm
MIPOZOBKEHHSAM 3aXHCTy TpaBa MparliB-
HUKa Ha OTPUMAaHHA 3apo0iTHOI IIaTh 3a
BUKOHAaHY pOOOTY Yy CTPOKH, BH3HAuYeHI
KOJIEKTUBHUM JOTOBOpOM» [5, ¢. 161].

A. MiueHKoB 3a3Havae, mo (GpakTu He-
BUIUTATH 3apo0ITHOT TIIaTH 3 OTIISAY Ha iX
MAacOBICTb, @ TAKOXK Ha HACJIIJIKH, 10 SKUX
BOHHM MOXYTh IPU3BECTH, — OJ[HA 3 HaM-
TrOCTpIlIMX 1 HaWOOMIOYIMIUX MPOOIEM
ChOTOJICHHSI. AHaJ3 CHUTyalliil i3 HEeBU-
IIaTaMH 3apIuiaTd HePiIKo CBIIYUTH PO
Cy0’€KTUBHUH XapakTep Takux il pobo-
TomaBIll. TpamisioThCs BUIIAIKA BUTpa-
YaHHS OCTaHHIM 3HAYHHX KOIITIB 13 OH-
Jly OILJIaTH Tpalli Ha 3aKyIiBIO JOPOTUX
aBTOMOOUTIB, MeOJIB Ta IHIIUX pEUCH.
[Ipy 1BOMY SIBHO HEXTYIOTh 3aKOHHHU-
MU I[IpaBaM¥ MPAIIOIOUUX HAa CBOEYACHE
OTpUMaHHs 3apo0iTHOI TuTaTH. I3 MeToI0
3a0e3redeHHsT peaii3amii KOHCTHUTYIIiN-
HOTO IIpaBa rPOMaJisiH YKpaiHH Ha CBOE-
YacHe Ofiep’KaHHsS BHHATOPOAHM 3a MPAaLio
W TIOCWJICHHSI JIEpP)KaBHOTO BIUIMBY Ha
CTaH 3/A1MCHEHHS HAIALY 3a JOoIeprKaH-
HSM 3aKOHOJABCTBa IPO OIUIATYy TIparl

ct. 41 K3nll 6yno momoBHEHO A0maTKO-
BOIO MJCTaBOIO PO3ipBaHHS TPYAOBOTO
JIOTOBOPY 3 KEPIBHUKOM IiJIIPUEMCTBA,
YCTaHOBH i opranizarii [6].

Kareropuuno He nOropKyeMocs 3 1o-
sumiero B. O. KpaBuenko, sika po3misiay-
BaHy ITiZICTaBy pO3ipBaHHs TPYAOBOIO J10-
TOBOPY Ha3MBa€ «IITYYHOIO» W HA TYMKY
K01 y TaKOMy BUMAJKy JUIS 3BUIbHEHHS
KepiBHHUKA MIIIPUEMCTBA, YCTAaHOBH YU
opraizamii IIJTKOM JOCTaTHHO TIOCH-
nanHs Ha 1. 1 ct. 41 K3nll VYkpaiunu [7,
c. 42] — omHOpa3zoBe TpyOe MOpyIICHHS
TPYAOBUX OOOB’SI3KIB KEPIBHUKOM iJ-
NPUEMCTBA, YCTAaHOBM YW OpraHizarmii
Bcix opm BracHOCTI (dimiamy, mpencras-
HUIITBA, BIIUIUICHHS, 1HIIOTO BiJOKPEM-
JICHOTO MiAPO3/LTY), HOTO 3aCTyITHUKAMH,
TOJIOBHUM OyXTajITepoM, HOTO 3acTyNHH-
KaMH, a TAKOXK CIIy>KOOBUMH 0COOaMH Op-
raHiB JIOXOJIB 1 300piB, IKMM HPHUCBOEHO
CIIeITiabHI 3BaHHSA, 1 CITY>KOOBIIIMHA TICH-
TpaJbHUX OPraHiB BUKOHABYOI BIaIH, SKi
peaizyloTh JIepKaBHY TOINITUKY y cde-
pax JepKaBHOTO (DiHAHCOBOTO KOHTPOIIIO
1 KOHTPOJIIO 32 I[IHAMH.

Mae pamito }O. B. Icaes, sikuii Bu-
MIPaBIaHICTh 3aKOHOMABUOTO 3aKPIIlICH-
HS 3BUIBHEHHS KEPiBHHUKA ITiIIPUEMCTBA
y pasi Horo BUHHUX [ill, yHACIiIOK 4OTO
3apo0iTHA TUIaTa BUIUIAYyBajacs HECBOE-
yacHO a00 B pO3Mipax, HUKYMX BiJ| yCTa-
HOBJICHOTO 3aKOHOM PO3MIipy MiHIMaJb-
HOT 3apOOITHOI TIaTH, TTOSICHIOE TUM, ITI0
B aHAJII30BaHil CUTYyaIlil HIEThCS PO TO-
PYLICHHS Onpa3y IEKiIbKOX OCHOBOIIO-
JIO)KHUX KOHCTUTYLIHHHMX HOpM, a came
npasa:

— Ha TIpaIlo, 0 BKIIF0YAE MOXKITUBICTh
3apo0maTr co0i Ha KUTTS Tparero, Ky
JIONIMHA BUTLHO 00Mpae abo Ha SIKY BiJb-
HO NOTro[pKYy€eThes (4. 1 ct. 43);
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— Ha 3apo0iTHY TUIaTy, HE HIDKIY Bif
BH3HAUCHOT 3aKOHOM (4. 4 CT. 43);

— Ha CBOEYACHE OJICPKaHHS BUHATOPO-
JIM 3a TpaIlfo, M0 3aXHUINAETHCS 3aKOHOM
(4. 5 ct. 43);

— Ha 3axXWCT CBO€i BrmacHoCTi (4. 4
cT. 41) [8, c. 135].

[linTBepmKy€e MPaBUIBHICTh IIi€l 1MO-
3umii W Te, 10 BYMHEHHS BUHHHX 1N
KePIBHUKOM FOPUIUUHOT0COOU, BHACITITOK
4oro 3apo0iTHa IuIaTa BUILIAYyBasacs
HEeCBO€4acHO ab0 B po3Mipi, HHXKYO-
My BCTaHOBJIEHOI 3aKOHOM MiHIMaJIbHOT
3apo0iTHoi mnary, y cT. 104 mpoekrty Ho-
Boro TK Vkpainu [9] po3misinaerbes K
CaMOCTIiiHa MiJcTaBa pO3ipBaHHS TPYIO-
BOTO JIOTOBOPY 3 IHIIIATUBH POOOTOMABIISI
3 PUYHH HEBUKOHAHHS YW HEHAICKHOTO
BHKOHAHHS TPAIliBHUKAMH CBOIX TPYIO-
BHUX 000B’sI3KiB.

Sk OGauMMo, pO3IIISAAYBAaHUN ITyHKT
ct. 41 K3ull VYkpainu [10] daxTtuaro
00’eqHy€e IBI MICTAaBH IS 3BUIHHEH-
Ha kepiBHUKa. [lepmoro € 3arpumaHn-
HSl BUIUIATH 3apoOiTHOI miatu. 3a 4. 1
ct. 115 K3nll VYkpainu # u. 1 cT. 24 3a-
koHy Ykpainu «llpo omnaty mpari» [11]
3apIulata BHUIUIAYYETHCS  IpalliBHUKAM
peryispHO B poOOUi THI y CTPOKH, BCTa-
HOBJICHI KOJIEKTUBHUM JIOTOBOpOM abo
HOPMAaTHUBHUM aKTOM POOOTONABIIS, TO-
T'OJUKEHUM 3 BUOOPHUM OPT'aHOM TIEPBHH-
HOT PO CIIIKOBOT OpraHizallii 4u 1HIHM
OpraHoM, YIIOBHOB)KEHUM Ha IPEJICTaB-
HUIITBO TPYAOBHM KOJIGKTHBOM (32 Bil-
CYTHOCTI TaKWX OPTaHiB — IMPEJICTABHU-
Kam#, OOpaHMMH ¥ YIOBHOBaKCHUMHU
TPYJOBUM KOJICKTHBOM), ajie¢ HE pijlie
HDK JIBIYl Ha MICSIb Yepe3 MPOMIKOK
yacy, o He nepeBuInye 16 KajJeHIapaux
JHIB, 1 He MI3HIlIe CeMM IHIB ITCiIs 3a-
KiHUEHHS Tepioy, 3a KU 3iHCHIOETh-

cs Burwiara. [pyra migcraBa 3BUIbHEHHS
KepiBHUKA IOPUIMYHOI OCOOM — BHILIATA
3apo0iTHOI TIATH B PO3MIpi, HIKYOMY
3a BCTAHOBJICHWH MiHIMaJIBHUN PO3MIp
3apo0bitHoi marn. CaMe Ha HAyKOBOMY
aHaTi31 i€l miAcTaBu MU ¥ 3yTUHIUMOCH.

HeoOximHiCTh  YITKOTO  PO3yMiHHS
pO3mIsiAyBaHOI  MiJCTaBU  PO3ipBaHHS
TPYJOBOTO JIOTOBOPY IMOKaXXEMO Ha TpH-
KJIami i3 CcymoBoi MpakTHKU. M. 3Bep-
HyBcsi 10 llleBueHKIBCHKOIO paiioOHHOTO
cyny M. JIbBOBa 3 MO30BHOIO 3asiBOIO 110
Binkpuroro akiioHEpHOTO TOBapUCTBA
«CopTHACiHHEOBOY» MPO CKACYBaHHS Pi-
IIeHHA 3arajbHUX 300piB Bix 22 rpyaHs
2009 p. y yacTuHi 3BIIBHEHHS HOTO 3 TI0-
CaJil TeHEPaJbHOIO IUPEKTOPa TOBAPH-
ctBa. CyioM yCTaHOBJICHO, 1110 BiJIOBII-
HO J10 TTpoToKoay Ne2 3aranbHUX 300piB
akiionepis BAT Bix 22 rpymuas 2009 p.
M. 3BUIBHEHO 13 3aliMaHOI IOcaau reHe-
pamsHOTO AMpeKTopa Ha mmigcrtasi m. 1!
cT. 41 K3nll VYkpainu. OgHak 3araibHi
300pu BimOyimcs 3 TPyOMMH TOPYIICH-
HSIMHM BHMOI YHMHHOTO 3aKOHO/ABCTBA,
a TOMY NPHUIHATI HA HUX DIlICHHS € He-
NPaBOMIPHUMH H MiJUIATal0Th CKAaCyBaH-
HIO. Y pIllleHHI TOBapUCTBa 3a3HAYCHO,
mo M. 3BiIbHEHO 3a rpyOi MOpyIIEHHS
1 37OBKMBaHHSA, TOCTIMHY BiICyTHICTD,
a TaKOX y 3B 513Ky 3 BXXKUM (D iHAHCOBUM
CTaHOM MiANpHEMCTBA. SIK mependaueHo
B 1. 1! ct. 41 K3ull Ykpainu, icHye MOx-
JIMBICTH PO3iPBaHHS TPYAOBOTO IOTOBOPY
YIIOBHOB)KEHUM OPT'aHOM Y BHUITAJIKy BU-
HHUX Ji{ KepiBHUKA ITiITPHEMCTBA, yCTa-
HOBH YW Oprasizaifii, BHACIiJJOK YOTO
3apo0iTHa mjara BWIUIaYyBajacs He-
CBO€YACHO abo B po3Mipax, HIKYMX BiX
YCTaHOBJICHOTO 3aKOHOM pO3MIpy MiHi-
MaJIbHOT 3apo0ITHOI maTu. Y pilmeHHi K
3aranpHUX 300piB Big 22 rpymas 2009 p.
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cepen TMiJCTaB 3BUIBHCHHS IT03WBava
B3araji He 3a3Hadajocs MpO HEBUILIATY
3apIuiar i B Toi ke 4ac M. 3BUIBHEHO 3a
MIPaBOBOI0 HOPMOIO, siKa came Iepeada-
Yae TUIBKH I[10 MMiJICTaBy 3BIIbHEHHs [12].

Takox 3BUTBHEHHS 3a PO3IVISIITyBa-
HOIO ITiJICTABOIO CIIiJT PO3PI3HATH 13 TIPH-
MUHEHHSIM TPYAOBOIO JIOTOBOpY 3a II. 1
ct. 41 K3nll Ykpaiuu — y Bunaaky ogHo-
pa3oBoro rpy0oro MmopyuieHHs TPyAOBUX
00O0B’SI3KIB  KEPIBHUKOM MiAMPHEMCTBA,
YCTAaHOBH UM oOpraizamii BCiX (opm
BrHacHoCTi ((imiamy, TpeICTaBHUIITBA,
BUITUUIGHHS. YH 1HIIOTO BiJIOKPEMIICHOTO
iPO31Ty ), HOTO 3aCTYITHUKAMU, TOJI0B-
HUM OyXTajTepoM, HOro 3aCTyITHUKAMH,
a TaKoX CIYXOOBHMH 0CO0aMH OpraHiB
JTIOXOIB 1 300piB, SKUM ITPUCBOEHO CTICITi-
aJTbHI 3BaHHS, 1 CITY’>KOOBIISIMH [IEHTPAITb-
HUX OpraHiB BUKOHABYOiI BIJIAJH, SIKI pe-
aNi3yIOTh JIepKaBHY TOJITHKY y cdepax
JIep’KaBHOTO (DIHAHCOBOTO KOHTPOJIIO M
KOHTPOJTIO 32 I[iHAMH.

[TokakeMO BaXKIIMBICTh ypaxyBaHHS
IbOT0O MOMEHTY Ha TPHUKJIaJi i3 CyaoBOl
npaktuky. [. i3 7 kBitHs 2008 p. npairto-
BaB HadanbHuKoM ¢inii «llleneriBcbka
HE» Il «XMenpHUIBLKHA 00IaBTO-
mop» I[TAT «JIAK «ABTOMOOITEHI TOPOTH
Ykpainu»». 3riIHO 3 HAKa30M JUpPEKTOpa
A1 Bix 12 xostHS 2012 p. iioro 3BiNbHE-
HO 3 poOoTH Ha mifcTasi . 1 ct. 41 K3nll
VYkpainu 3a oqHOpa3oBe rpyde mopyIeH-
HS TpyAoBHX 000B’s3KiB. Pimennsam Llle-
MTEeTIBCHKOTO pallOHHOTO cyny Bix 18 Jro-
toro 2013 p. /I. moHOBNIEHO Ha POOOTI Ha
rocai HauajpHuKa (inii. B anensitiniit
ckap3i Il npocuts ckacyBaTtu pillleHHS
CYIy, YXBQJIUTH HOBE, SIKHM BiJIMOBHTH
B 3a/I0BOJICHHI TO30BY, MOCHJIAIOYNCH Ha
HEMOBHE 3’sICYyBaHHS CyJIOM O0OCTaBHH,
10 MAalOTh 3HAYCHHS IS CIIPABH.

[lepeBipuBIIM MaTepiain CIpaBU, KO-
JIETis CYJIIB CY/IOBOI MajaTv y UBLIBHUX
CIIpaBax anessiiHOro cyny XMeIbHHUIIb-
KO1 0o0JlacTi BHpIIIWIA, IO amelsIiifHa
cKapra 3aJ0BOJICHHIO He mimisrae. Sk
BUJHO 3 JMCTa TepuTopianbHoi [epxas-
HOI iHCHeKUii 3 muTaHb mpami y XMeib-
HUIBKIN oOmacTi Bij 24 BepecHs 2012 p.,
y XOJli TIepeBipKu OyJ0 BUSBICHO MOPY-
menns cT. 115 K3nll ta ct. 24 3akony
VYkpainu «IIpo oruiaty mpami»: HeZOTpH-
MYBaJHCsl BCTAHOBJIEHI CTPOKH BUILIATH
3apo0iTHOI IJIaTH, HECBOEYACHO OIJjia-
YyBaJIMCS IIOPIYHI BiMYyCTKH. B amens-
IIWHIA CKap3i 3a3HAYCHO, IO ITiICTABOIO
3BiTbHEHHS /. 3 pobOTH (pakTHIHO € He-
CBO€YacHa BWIUIaTa 3apoOiTHOI IUIaTH
npaniBHUKaM Qinii. Y cynoBomy 3acigaH-
Hi aneJsIiiHOro Cyay MPEICTaBHUK are-
JSIHTA TEX yKa3aB Ha 1e. Sk BOayaeThcs
3 JINCTIB HAYaJbHUKY CIY)XOW aBTOMO-
OimbHUX Mopir y XMeNpHUIbKINA 00macTi
11 ronosi npaiiaasg [IAT JIAK «ABromo-
OinpHI goporu Ykpainm», nupexrop HI1
«XMEeNBHUIIBKUI  00JIAaBTOIOP» TPOCHB
MOTOJIUTH 3BUTBHEHHS J]. 3 mocaau came
3a HECBO€YACHY BUILIATY 3apo0iTHOT T1a-
ta (m. 1' ct. 41 K3nll), y To#t yac sik
3BUTHHEHHS OyI10 TpoBeneHo 3a 1. 1 cT. 41
K3nll Bignmosimao mo m. 1! ct. 41 K3nll
TPYIOBHH JIOTOBIp 3 iHII[IaTHBY BIaCHUKA
MOke OyTH pO3ipBaHO y BUMAAKy BUHHUX
Il KepiBHUKa MiJIPUEMCTBA, YCTaHOBH
Y1 OpraHizaiii, BHACIIIOK 40To 3apo0iTHA
TUlaTa BHIUIAUyBajacsi HECBOEYAcHO abo
B pO3Mipax, HIDKYHX BiJl YCTAaHOBIECHOTO
3aKOHOM PO3Mipy MiHIMaIbHOI 3apO0iTHOT
wiatyd. [Hakme Kaxydd, 3aKOHOZABLEM
BU3HAYEHO OKPEMOIO TiJICTaBOIO 3BiJIb-
HEHHS! KEpiBHUKA 3 poOOTH HOTo BUHHI i1
1010 HECBOEYACHOI BHILIATH 3apOoOiTHOI
IUIaTH, H caMe 3a UM IIyHKTOM KEpPiBHUK
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y pasi JIOBeIEHOCTI HOro BUHU TiajsTae
3BUIBHEHHIO 3 poboTH [13].

Cy6’extom 3BinbHEHHS 3a 1. 1! cT. 41
K3nll Ykpainu € kepiBHUK i JIPUEMCTBA,
yCTaHOBH 4M opranizaiii. B. B. Tumoxin
OIHIEI0 3 OpTaHi3aIlifHUX O3HAaK, IPH-
TaMaHHUX CaMOCTIMHHM IIiITPHEMCTRY,
YCTaHOBI YW OpraHi3ailii, Ha3uBa€ Te, 10
Ha X 4OJi CTOITh KEPiBHHK, SIKUH, KEpy-
FOUKMCh TMPUHIMIIOM €JIMHOHAYATIBHOCTI,
3IIHACHIOE Oe3TMOocepeHe yIPaBIiHHS [li-
SUTBHICTIO OpraHi3arii B oMy # peai-
3y€ TpaBa, M0 HAJeXKaTh OpraHizalii sk
cy0’ekTy TpymoBoro mpasa [14, c. 80].

VYenimHe (YHKUIOHYBaHHS IOPUANY-
HOi 0cOOM B IIIJIOMY, K 1 YCHILIHICTB Ji-
SUTBHOCTI KOYKHOTO 13 WICHIB ii TPymIOBO-
rO KOJIEKTHBY, BUMarae 3Ha4YHUX 3yCHITb
CTOCOBHO IX OpraHizamii, BU3HAYCHHS
LIJTOBOT CIIPSIMOBAHOCTI, KOOPAHMHAILIT iX
niit, To6TO MoTpedye KepiBHULTBA. Tomy
KEpIBHUIITBO € CaMOCTIHHOIO JisUTbHIC-
TIO, IO Tependadyae MOXKINBICTh BILIH-
By Ha KOJIGKTHB y IIJIOMY ¥ Ha OKPEMHUX
MPAIiBHUKIB TaKUM YWUHOM, 1100 BOHHU
MIPAIFOBAIIM B HATIPSIMI JIOCSATHEHHS IIUICH
1 3aBJaHb KOHKPETHOTO IIiIMIPUEMCTRA
a00 MiAPO3/iIy 3 METO HOro eeKTHB-
HOTO (PYHKITIOHYBaHHSI.

KepiBHUK € OCOONMBOIO KaTeropiero
Jofe — opraHizaropiB 0ararboX KOH-
KpeTHUX (OpM EKOHOMIYHHX 1 COIlialib-
HHMX BIJHOCHH MDX JironbMu. Ha HUX moO-
KJIaJileHa CKJIaJHa ¥ JemkarHa (QyHKITIS:
Ha TIPaKTHUIIl y3TOJUTH, TIOB’ I3aTH B €INHE
1iJIe pealibHi CyTepewsinBi JOPMH IPOSBY
iHTepeciB JIepKaBH, KOJIECKTUBY, OKPEMUX
MpaIliBHHUKIB, a TAKOX CBOT ocobucTi. Bin
€ YaCTKOI0, NPUYOMY YK€ Ba)KJIUBOIO,
CUCTEMHU YIIPaBIIiHHS, K4, Y CBOIO Yep-
Ty, BXOIUTh CKJIQJIHUKOM y OLUITBII BENH-
Ky — CUCTEMY COIliaJIbHUX BiHOCHH [15,

c. 7). KepiBHUKH € PI3HOBUAOM MOCA0-
BUX 0Ci0, HaJIIJICHUX aJIMiHICTPATUBHOIO
BJIaJIOI0 CTOCOBHO OYOIIOBAHOTO HHMHU
MEeBHOTO (hOpPMaTbHO-OPTaHI30BaAHOTO KO-
JIEKTUBY, BOHH 3[[IHCHIOIOTh BHYTPIIITHBO-
opraizarliifHe yrmpapiiHHS HUM. SIK BU-
MBae 3i CT. 65 ['ocmonapchbKoro KoAeKey
VYkpainu [16], KepiBHUKOM MiANPHEMCTBA
€ oco0a, sika HaliMaeThCs (IPU3HAYAETHCS
a00 00Mpa€eThCsl BIACHUKOM YU YITOBHO-
BaXCHUM HHM OpraHOM) i CaMOCTiHHO
BUpIIIIyE BCl MUTaHHS [iSUIBHOCTI ITiJI-
NPUEMCTBA B MEKaX 1 MOPSIKY, BU3HAYE-
HUX YCTaHOBYMMH JIOKYMEHTAMH.

Konkperuszamis 0060B’s3KiB KepiBHU-
Ka MMANPUEMCTBA BiIOYBAa€THCS y HOTO
TPYIOBOMY JIOTOBOpi. 3a0e3reueHHs] BH-
TUIaTH 3apoO0iTHOI TIaTH NpaliBHUKAM
€ OIHUM 13 HaMBaKIMBIIINX 00OB’SI3KIB
KepiBHUKA. A 3a MOpYIICHHS 3aKOHO-
JTAaBCTBA MPO OIUIATy Tpalli BUHHI 0COOU
MIPUTATAIOTBECA 10 AMCUWIUTIHAPHOI, Ma-
TepiasbHOI, aaMIHICTPAaTHUBHOI 1 KpHUMi-
HaJILHOI BIAIIOBIZAIBLHOCTI 3TiAHO 13 3a-
KOHOZIaBCTBOM.

Crarreto 175 KpumiHalbHOTO KOJECK-
cy VYkpaiam [17] ycTaHOBICHO KpHUMi-
HaJBHY BiAMOBIJAIBHICTh 32 HEBHILIATY
3apo0bitHoi Tutatu. BignosimHo mo m. 1
ct. 175 nporo Konekcy 6e3mifcraBHa He-
BUIUIATA 3apIUiaTd TIOHAJ OAWH MICSIb,
YYMHEHAa YMHCHO KEPIBHUKOM ITiIIIPH-
€MCTBa, YCTAaHOBH a00 OpraHizalii Hesa-
JISKHO BiJl (pOpMHU BIACHOCTI YW TpoMa-
JSTHUHOM — CyO’€KTOM MiANPHEMHHUIIBKOT
JiSUTBHOCTI, — KapaeThesl mTpadoM Bix
I’ SITUCOT JI0 TUCSYi HEOIOJaTKOBYBaHUX
MiHIMYMIB TTOXOHIB TPOMansH abo BH-
MpaBHAMH pOOOTaMH Ha CTPOK JIO TBOX
pOKiB, a00 TI030aBIEHHSM BOJIi Ha CTPOK
J0 JBOX POKiB, 3 M030aBJICHHSIM IpaBa
001iMaTH TMEBHI MOCaad YW 3aiMarucs
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MIEBHOIO JISUTHHICTIO Ha CTPOK IO TPHOX
pokiB. Ilig Oe3mifcTaBHOIO W YMHCHOIO
HEBUILIATOIO 3apOOITHOT MJIaTh Ta 1HIINX
YCTaHOBJIGHUX 3aKOHOJIABCTBOM BHILIAT
CJIIJT PO3YMITH HEBHUILIATY 32 HAsSBHOCTI
KOIITIB 1 BIICYTHOCTI 00’ €KTUBHUX IIPH-
YuH A 1boro. besmizcraBHOO BBaXka-
€TbCSl SIK [OBHA HEBUIUIATA HAJISKHUX
MpaIliBHUKOBI KOIIITIB, TaK i iX HEBUILIATA
B IIOBHOMY pO3Mipi, TOOTO BUILIIATa JIUIIIE
gactuHu. My xBamidikarii 3104nHy 3a
LI€I0 CTATTEI0 HEMA€E 3HAUYCHHSI, UM 3apo-
OiTHY IUIaTy HE BUILUIAY€HO OAHOMY abo
KUTbKOM TpalniBHUKaM, Y4 BOHA HE BH-
IUIaueHa MoBHicTIO abo He JoJaHo i1 yac-
TUHY, [IPY IIbOMY 1HIII TPALiBHUKA OTPH-
MaJIF BUILIATH IOBHICTIO; HE OepeThest 110
yBaru ¥ cyma 9 po3mip 6e3miicTaBHO He
BHIIa4eHUX KomTiB. Ocoba 3BiIBHIETD-
Csl BiJl KPUMIHAIBHOI BiIIOBITAIBHOCTI,
SIKIIIO JIO MPUTATHEHHS 10 BiAMOBIIaIb-
HOCTI BUILIATy 3apo0iTHOI TUIATH HEIO
31iiCHEHO.

Crarrero 41 Kogpekcy VYkpainu npo
aJIMiHICTpaTHBHI npaBornopymeHHs [18]
3aKpIIUTIOETHCS, L0 TMOPYLIEHHS BCTa-
HOBJICHUX TEPMiHIB BHILIATH 3apOOiTHOI
IJIaTH, BUIUIATA ii HE B TIOBHOMY 00Cs3i,
a TaKOX 1HIIT TTIOPYIICHHS BUMOT 3aKOHO-
JaBCTBA IPO MPALI0 TATHYTH 32 COOOIO
HaKJIaJeHHs WTpady Ha IOCATOBUX OCIO
MiANPUEMCTB, yCTAaHOB Ta OpraHizamii
HE3aJIeKHO BiJ GOpM BIACHOCTI Ta rpo-
MaJsTH — Cy0’€KTIB MiAMTPUEMHHIIBKOI -
SUILHOCTI BiJl TPUILSITH 10 CTa HEONOAAT-
KOBYBaHHX MiHIMYMiB JIOXOJ[iB TPOMa/IsH.

KepiBHUK mignpueMcTBa, yCTAaHOBU M
opranizamii Bcix (OpM BIAaCHOCTi, BHH-
HUI y HECBO€YACHIM BUIUIATI 3apoOiTHOT
IUIaTH [TOHAJ] OIUH MiCALlb, 1110 IPU3BEIIO
70 BHIUIATH KOMIICHCALIl 3a HOpYILEH-
HS CTPOKIB ii BUIUIATH, i 32 YMOBH, IO

JepxxaBuuil 1 micuesi OromkeTn Ykpai-
HU, IOPUIUYHI 0cOOU JepKaBHOI (opMu
BJIACHOCTI HE MaloTh 3a00proBaHOCTI
nepeq UM IIANPUEMCTBOM, HECe MaTe-
pianbHY BIiAMOBIAANBHICT Y TIOBHOMY
PO3Mipi IIKOH, 3AITOIISTHOT 3 TX BUHH TTiJI-
NPUEMCTBY, yCTAHOBI UM opraizamii (1. 9
ct. 134 K3nll Ykpainn).

BBakxaemo 3a AOIIBHE TOMIUPUTH
niro . 1' ct. 41 K3nll Ykpainu He Tinbku
Ha KepiBHUKIB IOPHIUYHOI 0CcO0H, a i Ha
iX 3aCTymHUKIB, KEPIBHUKIB BiIIOKpEM-
JIEHUX CTPYKTYPHHX MiAPO3MIiNiB, iX 3a-
CTYITHUKIB, TOJOBHUX OyXTalTepiB Ta iX
3aCTYIHHKIB, TOOTO Ha BECh KepiBHHM ii
CKJIaJI, OCKIILKH BOHHU:

1) ¢bopMymIOIOTh TMOJIITHKY PO3BUTKY
FOPUIUIHOI 0CO0H;

2) cpsSAMOBYIOTH HisUTBHICTB ii CTPYK-
TYPHHUX HiAPO3MIiTiB 1 BUPOOHHUYUX OIU-
HUIIb Ha: a) JOCSATHEHHSI BHUCOKMX EKO-
HOMIYHUX 1 (DiHAHCOBUX pe3yNbTATIB;
0) 3abe3meyeHHs MiABHINEHHS MPOIyK-
THBHOCTI IIPaIli; B) 3alpOBaHKCHHS HOBOT
TEXHIKH 1 IPOTPECUBHUX METOJIIB OpPTaHi-
3awii ynpasiiHHS; T') YIOCKOHAIEHHS roc-
MOAAPCHKOTO MEXaHI3MY;

3) 3a0e3MeuyroTh: a) peaizalliio Io-
CTaBJICHHX 3aBIaHb IO0 EKOHOMIYHHX
MTOKa3HHKIB; 0) BUKOHAHHS (piHAHCOBHUX
3000B’s13aHb Tiepen JlepkaBHUM Oromke-
TOM, TOCTadaJbHUKaMH, 3aMOBHUKaMHU
il OaHKaMH; B) BUKOPUCTAHHS KOIUTIB 32
UTBOBUM NPU3HAYCHHSIM;

4) BUpINIyIOTH (piHAHCOBI ¥ IHII TTH-
TaHHA 1 SIK HACJIJIOK — CTBOPIOIOTH YMOBH
Ul JOTPUMAaHHS YMHHUX YMOB OIUIATH
Tpari.

Binnoiguuii miaxig mae OyTH Bino-
OpaxxeHW{ 1 B MHUTaHHI TOBHOI MaTepi-
anbHOI  BIANOBIZANBHOCTI MOCATOBUX
0ci0, BUHHUX Yy HECBOEYACHIN BUILIATI
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3apO0ITHOI TUIATH TIOHAI OIWH MIiCSIIb,
[0 TIPU3BEJIO JIO BUIUIATH KOMIICHCAIii
3a MOPYIICHHS CTPOKiB ii BHILIATH, a Ta-
KOX 32 YMOBH, 110 JlepkaBHHIA 1 MicIeBi
OropkeTH YKpaiHu, OF/DKETH, IOPUINYHI
0oco0m sepkaBHOT (hOpMHU BITACHOCTI He
MaroTh 3a00PrOBaHOCTI Mepes UM IIiji-
TIPUEMCTBOM.

3am. 1' ct. 41 K3nll Ykpainu cy0’ek-
TOM, HAAUICHUM JHCIHUILUTIHAPHUME
IpaBaMU CTOCOBHO KEpiBHHKA, € BIac-
HUK a00 YIOBHOBaXCHHH HHUM OpraH.
Sk mokasye aHami3 TPaBO3aCTOCOBHOI
MPaKTUKHU, TEeH MiAXiJ CYTTEBO 3HUKYE
MTO3UTHBHUHN TTOTCHITIAN 3TaIaHOT HOPMH.
AJpke B 0aratbox BUIAIKaX 0co0a KepiB-
HUKa i 0coba poOOTOMABISI 30irar0ThCs

a00 € MaKCUMaJbHO OMM3BKUMU (TIPHUMi-
pOM, MarOTh POJMHHI, OCOOUCTI UM 1HIIII
1mo3aciyk00BI TiCHI B3a€MOBITHOCHHN).
Buxomom i3 miei cutyamnii € HamineH-
HS BIJMOBIAHOK IPABOCIPOMOXKHICTIO
JepxaBHoi iHCTIeKIii YKpaiHu 3 MUTaHb
Tpaili, 110 3/1HCHIOE JIePKaBHUI HATJIsA]]
1 KOHTPOJIb 32 TO/AEPKAHHAM 3aKOHO/1aB-
CTBa 3 MUTaHb OIUIATH TMpali MigIpUEM-
CTBaMH, YCTaHOBaMH U OprasizamisMu
HE3aJIe)KHO BiZl (JOPM BIIACHOCTI, BHIY
JiSUTBHOCTI, TOCTIOAapIoBaHHsl, (pi3uuHu-
MH 0co0aMH, SKi BHUKOPHUCTOBYIOTH Ha-
HMmaHy mpamto i mpamro (izugHHX 0ci0,
Panmoro minictpiB APK, opranammu Bu-
KOHABYOI BJIQJM M OpraHaMH MiCI[EBOTO
CaMOBPSIIyBaHHSI.
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Berepa B. K Bonpocy BeIIIaThl 3apadoTHO# MJIATHI B pa3Mepe, HUkKe YCTAHOBJIEHHOT0
3aKOHOM MHHHMAJILHOIO pa3mMepa

Crarbs TIOCBSIICHA BOIIPOCAM, CBSI3aHHBIM C OIUIATOH Tpy/a paOOTHUKOB. AHATHU3UPYIOTCS
3aKOHOJATENBCTBO U B3IVIS/IBI YUCHBIX 110 3TOMY Borpocy. Otmedaercsi 06 0053aHHOCTH PYKO-
BOAUTCIIA CBOCBPECMCHHO BbIILIAYUBATh 3apa60THy10 IJ1aTy U B pa3Me€pax HC HUIKE YCTAHOB-
JICHHBIX 3aKOHOM.

Knrwouesvie cnosa: paboTHHK, COOCTBEHHUK, paboTO/IaTeNb, 3apaboTHAs I1J1aTa, oIIaTa Tpy-
18, OTBETCTBEHHOCTb.

Vehera V. On the issue of payment of wages at a rate lower than the prescribed statu-
tory minimum

This article is devoted to issues related to salaries of employees. Analyzes the laws and
views of scientists on this issue. It is noted in Charge of the timely payment of wages and of
not lower, from established law.

An extend item 1'article 41 The Labour Code of Ukraine not only to the legal entity, but
also to their deputies, heads of structural subdivisions, their deputies, chief accountants and
their deputies, that the whole governing its composition, since they:

1) formulate policies of a legal entity;

2) direct the activities of its business units and manufacturing units to: a) achieve high eco-
nomic and financial performance; b) ensuring increased productivity; ¢) the introduction of new
technology and innovative methods of management; d) improving the economic mechanism;

3) provide: a) the realization of the objectives of economic indicators; b) performance of
financial obligations to the state budget, suppliers, customers and banks; ¢) the use of funds for
the intended purpose;

4) resolve financial and other matters, and as a consequence — to create conditions for com-
pliance with applicable wage conditions.

The appropriate approach should be reflected in the issue of full liability of officials respon-
sible for the late payment of salaries for more than one month, which led to compensation for
violation of terms of payment, and provided that the State and local budgets Ukraine, budgets,
legal state-owned entities have no debts to this company.
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According to paragraph 1! of the article 41 The Labour Code of Ukraine entity vested with
disciplinary rights in respect of the head are the owner or authorized body. An analysis of law
enforcement, this approach significantly reduces the benefits of the mentioned regulations. In-
deed, in many cases, and represented by the same person or employer is as close as possible (eg,
with family, personal or other out of service close relationship). The way out of this situation
is the empowerment of the respective right capability State Inspection of Ukraine on labour for
state supervision and control over the observance of legislation on wage enterprises, institu-
tions and organizations regardless of ownership, type of business, management, individuals
who use hired labour and work of individuals, the Council of Ministers of Crimea, executive
authorities and local governments.

Keywords: employee, owner, employer, salary, pay, responsibility.
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- HAYROBE iSHUTTHA -

Buenunii- -IIPaBO3HABENDb, NIOABHKHHAK
Ta OPraHi3aTop aKaJAeMIUHOl IO PHANYHOI HAYKH
(a0 100-pivusa Big gua HapoaKeHHA

akagemika HAH Yxpainu b. M. ba6ia)

25 munaa 2014 p. BUIIOBHIOETHCA
100 pokiB Bix aHs HapomkeHHsS bopuca
MyciiioBuua babist — BimoMoro ykpaiH-
CHKOTO BYEHOIO-IIPAaBO3HABI, BHU3HAY-
HOTO OpraHizaropa BITYM3HSHOI akamie-
Mi4HO{ IOPUINYHOI HAyKH, IPOMaICHKOTO
1 Iep>KaBHOTO JAisya, KOJHIIHBOTO aKaze-
Mika-cekperapst Bimminenns icropii, ¢i-
nocodii Ta npasa i1 wieHa npe3uaii HAH
YKpaiHu, KOJUIIHBOTO JupekTopa [HCTH-
TYTy nepskaBd i mipasa iM. B. M. Koperib-
xoro HAH VYkpainu (1974-1988 pp.),
akajemika HarionaneHOi akajgemii Hayk
VYkpainu i akajgemika Akajemii mpaBo-
BHUX HayK YKpaiHH.

Hayxky, sk BizoMO0, TBOPSITE 1 pO3BUBa-
I0Th OCOOMCTOCTI, IO TYPTYIOTh HaBKO-
70 cebe OJHOIYMIIB, GOPMYIOTH HAyKO-
Bi HIKOJIH, MPOOYIUKYIOTh TBOPUY TYMKY,
CBIJJOMO BIUIMBalOTh Ha PO3BUTOK iHTeE-
JIEKTy JIFOJMHY, TIPOCIABISIOTH KpaiHy.
Ilst Ge3mepepBHa ecradera € TPaIHIIEO
B HayKOBOMY CEPE/IOBHIIli, ¥ CyCIIJIbCTBI
TPUMAETHCS HA IUTIAHOMY NPHUPOIICHHI
i7Ie¥, 3HaHb, TOJABMXKHUIBKIA Tpalli Ha-
YKOBIIIB. [l0 TaKMX BiJIOMUX BYCHUX-TIpa-
BO3HABIIIB 1 OPTaHi3aToOpiB FOPUIAIHOL
Hayku Hanexutb FO. M. ba6iii.

Bbopuc MyciiioBud HapOIUBCS
(12) 25 munast 1914 p. y c. I'ypisui Kozs-
TUHCBKOTO paioHy BinHMIBEKOI 00nacti
B CEJISTHCBKiH ciM’i. CBOIO TPYIIOBY Jisiiib-
@

HicTh po3mnouaB y 1932 p. y penakuii Ko-
3SITUHCHKOT palioHHO] razeTtu «KonexkTus-
Ha TIpalh»: CIIOYaTKy JITHPALiBHUKOM,
a HEBIIOB31 — BIJANOBITAJIEHUM CEKpeTa-
peM penaxiiii. Horo TBOpYi 3Mi0HOCTI,
CYMJIIHHE CTaBJICHHSI 1O BUKOHAHHS CBO-
ix 00OB’sI3KiB, HAIMOJETINBOCTI y Hpali,
YCTPEMJIIHHSL JI0 CaMOBJIOCKOHAJICHHS
BIJIKPHJIH JIJIsI HBOTO NUISIX Y MOJAIIbIIIS
HaBuaHHs. Y 1933-1934 pp. BiH HaBUaB-
csi y BceykpaiHcbkOoMy KOMYHICTHYHO-
My IHCTHTYTIi KypHaJiCTUKH y XapKoOBi,
miciist yoro npamoBaB y M. Morumis-Ilo-
NiIbCbKOMY BiHHMIIBKOT 00JIacTi 3aBiy-
BaueM BiJIUTy, BIITOBI JAIbHAM CEKpETa-
peM paiioHHOT (TIOTiIM OKpY>KHOT) razeTu
«[IpukopaoHHa 3ipKay.

VY BepecHi 1935 p. b. M. ba6iii Bcty-
[IMB Ha mepmui Kypc BceykpaiHCbKOro
KOMYHICTHYHOTO THCTUTYTY PaJiTHCHKOTO
OyIiBHHIITBA 1 TIpaBa y XapKoBi, a dyepe3
piK TepeBeneHni Ha OPYTUH Kypc OpH-
auuHoro Qakynsrery KuiBcbkoro aep-
»kaBHOTO yHiBepcuTety iMm. T. I. LlleBuen-
Ka. Y CTyIEHTCHKi POKH OyB BiJIMiHHHKOM
HaBYaHHs, OpaB aKTUBHY Y4acTh y poOoTi
HAayKOBHMX CTYIEHTCBbKHMX I'ypPTKiB, BUCTY-
TaB i3 HAYKOBUMH JOTOBIISIMHU, OITyOITiKYy-
BaB JCKiJIbKa HApPHUCIB 13 IOPUCTIPYACHLIT
y BY3IBCHKMX 0araTOTHpakKHUX Ta3erax.
VY ueprHi 1939 p. e 10 3aKiHYCHHS HaB-
YaHHS B YHIBEPCUTETI BiH IPU3HAYAETHCS
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MIPOKYPOPOM KPHUMiHAIBHO-CYA0BOTO Bifl-
niny Ipokyparypu Ykpaincekoi PCP, ne
npaiiroe 10 yepBHs 1940 p., a micist Biid-
CHKOBOI TIEpEIiITOTOBKH 3apPaxOBYETHCS
JI0 KaJpOBOTO cKiamy PamasHchkoi Apmii
1 IPU3HAYAETHCS TOMIYHMKOM IIPOKYpopa
KuiBcbKoro BiliCbKOBOTO OKpYTY.

I3 22 gepBus 1941 p. b. M. ba6iit —
y JaBax Jito4oi apMii. bpas 6esnocepen-
HIO y4acTh y OOMOBHX [isX Ha (QpOHTAX
Benukoi BiTun3HsHOI BiliHHM, BOIOBAB Ha
[liBnenno-3axignomy, Il Ykpaincekomy
¢ponrtax, OyB Y4YaCHHKOM BH3BOJICHHS
BiJ ¢Qammcrcekux 3araponukis [IpaBo-
OepexxHoi Ykpaiau, MonmoBu, PymyHii,
Yropmman, YexocmoBauduHA, ABCTPIi,
NeSIKUA 4Jac TparmroBaB y [ 'ooBHIN Bili-
CBKOBIM Tmpokyparypi PanmsHchkOi Ap-
Mii B Mocksi. Haropomxenuii Tppoma
OoiioBuMH opaeHamu BiTumsHsHOT Bi-
raK | (aBiui) i Il cTyneniB Ta GaraTbMa
Menansamu. Y 1947 p., me nepeOyBarodn
Ha BiiicbKOBIH ciryx0i, b. M. babiii cTas
yKJIaZadyeM 1 aBTOPOM BCTYIHOI CTaTTi
FOPUJIMYHOTO JOBITHUKA JUJISl OpTaHiB Jii-
3HAHHS 1 J{I3HaBaYiB; TOJII K BUHIILIA JIPY-
KoM Horo crarts «[Ipo odinepcrbki cyau
gecTi». Y IUX NEepIIMX Npaunsx BUSIBU-
JIMCh SIBHA CXMJIBHICTH 1X aBTOpa 10 Hay-
KOBO-0CIiAHOT poOOTH, HOTO MPHUPOAHA
00/1apOBaHICTh 1 YKUTTEBUH JTOCBII.

VY MOBO€HHI POKHM micist JeMobini3a-
uii bopuc MyciiioBuu mouaB 3aiiMaTucs
AKTUBHOIO HAyKOBO-TICJAarOTiYHOIO JIi-
suTbHICTIO. 3 1 ceprias 1947 p. mpairoBaB
CTapIIUM BHUKJagaueM Teopii IeprkaBu
1 MpaBa Ta 3aCTYITHUKOM JIeKaHa IOpUInY-
Horo (akynbTery KuiBchkoro neprxas-
noro yHiBepcutety im. T. I'. llleBuenka.
Ha wiit mocani BiH Oararo yBaru mpumi-
JISIB YAOCKOHAJICHHIO HaBYaJIBHOT'O MpO-
LIeCy, MiJBUICHHIO SIKOCTI BHUKJIaJIaHHS

IOPUOUNYHUX  JUCLHUIUIIH, BUXOBAaHHIO
B CTYJICHTIB BHCOKOi IPaBOCBIIOMOCTI
i mpaBoBOi KynbTypu. SK HOCBigueHHN
mexaror i mocmimHuk bopuc MyciiioBud
rOOKO PO3yMiB, MO BAXKIUBY POJb
y PO3BUTKY MOJITUYHOI 1 IPaBOBOT KyJIb-
TYpH Biirpae opuaudyHa Hayka — ii Te-
OpETUYHI PO3POOKH Ta X BIPOBAKECHHS
B TIPAaKTHKY JAep>KaBHO-TIPABOBOTO Oy-
niBHANTBA. 3 yTBOpeHHsM Opranizaiii
O0’eqnannx Hamiid, cepex neprkaB-3a-
CHOBHHIIB 5IKOT Oyna i Ykpaina, BUHHKIIA
HarajgbHa HEOOXIHICTh Y JIOCIIKCHHSIX
MDKHapOJHO-NIPABOBHX MPOOIeM 1 po3-
pPOOKM 30BHIIIHIX MOJITHKO-TIPABOBUX
inimiaTuB s posrisry OOH. Y 3B 3Ky
31uM y 1949 p. y ckiani Akanemii Hayk
YPCP yTBOpro€ThCS IOpHUIMYHA HAayKO-
Ba ycraHoBa — CeKkTop JepiKaBH i IpaBa
Ha YOJi 3 BWJIATHUM YKpPaiHCHKHM BYe-
HUM-TopucTOM, akameMikom AH YPCP
B. M. KopenpkuM. YueHUM cekperapeM
Cekropy, a Jemo Mi3Hille 3aCTyITHUKOM
3aBiyBaya 1€l yCTAaHOBU MPU3HAYAETH-
cs b. M. Ba0iii, sikuii Oepe Oe3mnocepeiHio
y4acTh y BH3HAYCHHI OCHOBHUX Harpsi-
MiB HAYKOBHX TOCIIKEHB 1 (hOpMyBaHHI
KaJIpiB HAYKOBUX CHIBPOOITHHKIB, a Ta-
KOXK Oprasizauii KOHKPETHHX PO3pOOOK
Cekropy JepraBH i mpasa'.

YV me#l mepionm SCKpaBO BHUSBHIIUCS
BceOiuHi 37i0HOCTI b. M. babis sk y Ha-
YKOBIH, TaK 1 B HAyKOBO-OpraHizaliiiHii

! Tus.: Hlemuryyenko 0. C. THCTUTYT nepxaBu
i mpaBa im. B. M. Kopenskoro HAH VYkpaiau
Ta IHIII aKaJieMiuHi HAyKOBI YCTAHOBH FOPHANYHO-
ro npodimro / 10. C. lllemurydenko // Axagemid-
Ha ropunuuHa aymka / [ykman.: I. b. Ycenxo,
T. I. Bonnapyk ; 3a 3ar. pex. 0. C. lllemmryuenka]. —
K. : I FOpe, 1998. — C. 54-57; IncTutyT NiepxaBu
i mpaBa imeHi B. M. Kopenskoro HAH VYkpainu.
HayxoBi nocsruenns 3a 50 pokis (1949-1999) /
[Bimm. pex. 0. C. lllemmyuenko]. — K. : In FOpe,
1999. - C. 5-9.
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IistTeHOCTI. Jlemani oKpecIeHimuM 1 JiT-
KIIIMM CTa€ KOJIO HOro HayKOBHX iHTe-
peciB, cepen IKUX TOJIOBHE MICIIe TI0Cia-
I0Th TpOOJIEMH icTOpil epKaBH 1 mpaBa
VYxpaincekoi PCP. ¥V 1950 p. BiH 3axu-
ae KaHIUIaTChKY TUCEPTAIlito, IPUCBS-
YeHy JIepXKaBHO-TIPABOBHM  aCIEKTaM
BO33’eHAaHHA 3axigHoi YKpainu 3 Ykpa-
iHcekoro PCP. HeBnoB3i BUXOAATE JIpy-
KOM Horo mepmri MoHorpadiyHi mpari,
a TaKoX YHCIICHHI HAyKOBi CTATTi 3 mpa-
BOBHX IPOOJIeM YKpaiHChKOI pasiHChKOT
nepkaBHocTi, yrBopeHHs CPCP i pomi
VYkpainu y npoMmy mponeci, AisIbHOCTI
MICIICBHUX OpraHiB BJIANH, iCTOpIi MpaBo-
Bux nociuimkens B YPCP Ta ix.

VY 1961 p. onyOiikoBaHO MOHOTpa-
¢diro b. M. babis «Ykpainceka Pagsaceka
JieprKaBa B 1epio]] BiIOyI0BH HAPOIHOTO
rocrogapctBa (1921-1925 pp.)», y skiit
YUEHHH, 1110 YYZAOBO BOJIOJIB 1 MOCTIHHO
CIIIIKYBaBCS YKPaiHCBKOI MOBOIO, JI0-
KJIQJJHO BUCBITIIFOE BEIBMHU aKTyaJbHI
i Ha ChOrOAHI MpoOieMH YKpaiHizamii
JIep’)KaBHOTO amapary Topsiy i3 3abe3rme-
YEHHSIM TIPaB IHIIMX HAIiOHAIBHOCTEH,
110 /IO y9acTi y Woro poOoTi Ta 6aratbox
aCIIeKTax >KUTTS HAIIOl OKpalHU.

VY 1963 p. b. M. bab6iii 3axucTuB J0K-
TOPCHKY JMCEPTAIlilo, Y SIKiif B iCTOpHIHO-
MY aCIIeKTi IOCIiANB PO3BUTOK JIeP>KaBHO-
MPaBOBHUX TPOIECIB B YKpaiHi y mepiof
BiJIPOJKEHHSI HApOJHOTO TOCIIO/IapCTBa
(1921-1925 pp.). Ilpn miaroToBIi KaHu-
JATCHKOI 1 JIOKTOPCHKOI AMcepTalliii BiH
3i0paB, JETaIbHO BHBYHB, PETEIHHO MPO-
aHaJTI3yBaB 1 CHCTEMATH3yBaB BEJTUIC3HUN
MacHB apXiBHUX JOKYMEHTAIBHHX 1 (aK-
TUYHHUX MaTepiaiiB, SIKi JI0CI BUKOPHUCTO-
BYIOTBCS JTOCIITHUKAMHU 1CTOPIii JepiKaBu
i mpaBa YKpaiHM paasSHCBKOTO TEpiofy.

VY 1966 p. b. M. bab6iit OyB 3aTBepmKeHUI
y BUEHOMY 3BaHHi mipodecopa.

VY HazpyKoBaHMX HUM 0araTtbOX Ha-
YKOBUX CTATTSX iILIOCS TakoX IpO aK-
TyaJibHi MPOOJIEMHU JIepKaBHO-IIPABOBOTO
OyaiBHMIITBA B YKpaiHi. 3BU4aliHO, HE BCI
myOJTikarii mboro TMepioxy 3a HAYKOBHM
3MICTOM BIJ3HA4YajauCch 00’ €KTUBHICTIO,
OCKIUJIBKM TOTYBAINUCh 13 AOTPUMAHHIM
ICHYIOUMX TOJAI MapTiiHUX BHUMOT IIO-
CJIIZIOBHO-KJIACOBOTO MiAXOJY JIO JOCHi-
JOKEHHS CYCIIUTBHUX (y TOMY YHCII Jep-
’KABHO-IIPaBOBUX) sBULI. PazoM 3 TuM,
JIOJIAOYX 1/ICOJIOTIUHY 1 TOJITHYHY 3a-
AQHra)KOBAHICTh, 110 MaHyBaJla B Ti YacH,
oMy BJAJIOCS IOCTABUTH 1 BUPIIIUTH
HU3KY BO)XJIHMBUX HAYKOBHX 3aBlIaHb, 30-
KpeMa 3 METOJI0JIOTI] iICTOPUKO-TIPaBOBHX
JOCJIIPKEHb.

s Bopuoi mismeHOCTI b. M. babis
Oyo xapakTepHe BMijle TOETHAHHS PO-
00TH HaJ| IHIUBIyaTbHIMU MOHOTpadid-
HUMH TIpaIsIMA 3 OpPraHi3alli€lo KOJeK-
TUBHUX, KOMIUIEKCHUX JociipkeHb. Llle
y 50-x pp. XX CT. y HbOTO BUHHUKAE ines
CTBOPEHHS y3araJbHIOI0UO] mpati 3 icTo-
pii nepkaBu i1 mpaBa Ykpaincekoi PCP.
3ro/ioM BiH OYOJIUB KOJICKTHUB IPOBIJI-
HUX BITYM3HSIHHUX 1CTOPUKIB-IOPUCTIB /IS
MIATOTOBKH TakoTo (pyHIaMEHTaIHHOTO
TBOPY, SIKHM BUMILIOB IpykoMm y 1961 p.
1 CTaB MEPIIOI0 KOJECKTUBHOI HAYKOBOIO
Mpanero Takoro Xapakrepy i macmrady
B PaJSIHCbKOMY TPaBO3HABCTBI.

VY cepenuni 60-x pp. XX CT. y KHUTTI
Cexropy nep>xaBu i mpaBa AH YPCP Biz-
OyBarOThCS BaYIMBI 3MiHH, 3HAYHO 3pOC-
Ta€ KiJIbKICTh HAYKOBHUX CHIBPOOITHHKIB,
PO3LIMPSIETBCS TEMAaTHUKA JOCIHIKEHb,
y WOTO CKIaji yTBOPIOIOTHCS I SITh Ha-
yKoOBHX Mmimpo3aimB. b. M. ba6iit mpu-
3HA4Ya€ThCs 3aBifyBadeM BIIJIUTYy Teopii
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Ta icTopii mep)kaBW 1 TpaBa, KWW BiH
ouomoBaB 110 1982 p. Ilix ioro kepis-
HUITBOM Y BiAJiIi po3pOONSINCE aKTy-
aipHI TIpoOsieMu icTopii 1 Teopii nepxa-
BH Ta TpaBa, €()EeKTHBHOCTI MPaBOBOTO
peTyIIIOBaHHS, 3MIIIHEHHS 3aKOHHOCTI ¥
MPaBOIOPAIKY, BIOCKOHAJIEHHS (OpM
1 METOJIB MPaBOBOTO BUXOBaHHS Ta iH.
V 1eii ke Jac 3a iHIIiaTUBOIO 1 Mij] KepiB-
HuTBoM bopuca MycilioBuua po3rop-
HyJacst poboTa 3 MiATOTOBKH TBOTOMHOL
mparti 3 icTopii Jep:kaBu 1 mpaBa YKpa-
facekoi PCP, skxa Oyma omyOmikoBaHa
y 1967 p.

b. M. ba6iii jokiaB yumayio 3yCuiib
st ieperBopenHst Cektopy B IHCTHTYT
nepxkasu 1 mpaBa AH YPCP, mo Oymo
3nificHeHo y 4epBHI 1969 p. AxTuBHa
JOCTITHUIIPKA 1 HAYKOBO-OpraHizaliiiiHa
JisUTbHICTE chopMyBaia HOro siKk BU3HA-
HOTO BYEHOTO-JIEPYKABO3HABIL, MEPIIO-
JOCIITHUKA 0araThboX MpoOJieM JIeprKaB-
HO-TIpaBOBOTO OyAiBHUIITBA B YKpaiHi
B 60-70-x pp. XX ct. ¥ rpyani 1967 p.
b. M. babiii 0yB 00paHwuii 4ieHOM-Kopec-
MOHJCHTOM, a y Oepesni 1972 p. — axa-
nemikom AH YPCP. Ha ueii yac y ioro
TBOPYOMY JOPOOKY — MOHAJ CTO HAYKO-
BHIX TIparlb, cepel HUX I’ ITh MOHOTpadiit
i3 mpoOIieM icTopii nepxaBu 1 paBa, Me-
TOJIOJIOTIYHUX IMUTAaHb MPaBOBOI HAYKH,
JIep>KaBHOTO MpPaBa 1 paAssHCHKOTO OYiB-
HUIITBA, 1ICTOPIl CTAHOBJICHHS 1 PO3BUTKY
aKaIeMivyHOI FOPUINYHOI HAYKH Ta iH.

Y 1968 p. b. M. balis sk BYEHOTO-
MIPaBO3HABISI 3 IMHPOKHM [[ialla30HOM
HAYKOBHUX iHTepeciB OyJo 3aTBEpIKEHO
aKaJIeMiKOM-CeKpeTapeM Binninenns
eKOHOMIKH, icTopii, (inocodii i mpaBa
(3 1976 p. — Bigginenns ictopii, ¢imo-
codii 1 mpaBa), 0OpaHO WICHOM MPE3UITIl
AH YPCP. Ha nux BigmmoBiIaJIbHUX 3a-

rajJpHOaKaJIeMiuHuX Tocajax BiH mepe-
OyBaB 110 1988 p. 3a 1eit yac HUM 31K~
CHEHO BEJIMKY poOOTY i3 BIIOCKOHAJICHHS
CTPYKTYpH HayKOBHUX YCTaHOB Ta OpraHi-
3amii 1 KOOpAWHAIIIT JOCIHTIKeHb Y Tay3i
€KOHOMIYHO1, iICTOpUYHOI, (PpitocodchKoi,
COIIIOJIOTIYHOT 1 MPAaBOBOI HAYKH, 3Mill-
HEHHS 1X 3B’3KiB 13 CyCHUIBHOIO IPaKTH-
KO0, PO3BUTKY MI)KHAPOJHOTO HAYKOBO-
TO CITiIBPOOITHHUIITBA.

3a Baromi 3aciyru B pO3BHUTKY IOpH-
JIUYHOT HAYKH 1 MATOTOBIII HAYKOBUX Ka-
npiB y 1974 p. Bopucy MyciiioBuuy Oyio
MPUCBOEHO OYECHE 3BAaHHS 3aCITy’KEHOT'O
Jlis9a HAyKH 1 TeXHIKH YKpaincekoi PCP.
Ilporo x poky Ha 3arasbHHX 300pax AH
YPCP iioro Oyino oOpaHO TUPEKTOPOM
[HcTUTYTY nIepaBH i TpaBa, a aKaIeMik
AH YPCP B. M. Kopeupbkuii, sikuii 00iii-
MaB II0 Mocaqy, OyB MpHU3HAuUEHUil Io-
YECHUM JUPEKTOpOM [HCTUTYTY.

Ilix xepiBanuTBOM b. M. babis B IH-
CTUTYTI 3HAYHO PO3LIMPHIUCS HOCIHi-
JDKEHHST TEOPETHYHHX, METOJOIOTIYHHX,
KOHCTUTYIIHHUX Ta YMPaBIiHCHKUX MPOO-
JieM, 3MIMHMIIMCS 3B’SI3KH 3 NPaKTHKOIO
Jep>KaBHOTO OyIiBHHMLTBA. SIK TUpPEKTOp
[HCTUTYTY BiH NPHUIUIAE BETUKY yBary
BU3HAYCHHIO HAWOUIBII aKTyaJbHUX Ha-
MIPSIMIB HAYKOBUX TOCIIIKEHB, pO3pO0IIi
KOMIIUICKCHUX Mporpam i ¢pyHIaMeHTab-
HUX TpoOJieM IOPUANYHOI HAyKH, CIIps-
MOBY€ 3yCHJUISI KOJISKTUBY Ha CTBOPEHHS
BOXJIMBHUX Y3aralbHIOIOYHMX TIpallb, Mij-
BHIIIEHHSI HAYKOBOTO DPIiBHS JOCIIHKCHD,
HOIYNAPU3aLil0  IOPUAWYHAX  3HaHb,
a TaKOX Ha MiATOTOBKY 1 BIPOBAIKECH-
HS B JIEPKABHO-TIPABOBY MPAKTHUKY KOH-
KPETHUX MPOMNO3UIiN 1 peKoMEeHIAIiM.
¥ iioro mosni 30py mocTiiHO nepedyBann
MUTaHHS (OPMYBaHHS HAyKOBUX KaJpiB,
MiABUINEHHS iX HaykoBOi KBauiikamii
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1 mpodeciitHoi MalCTEPHOCTI, pO3IIUPEH-
Hs cBiTOTNIsAAY. BiH akTWBHO CpusB Ha-
YKOBOMY 3pPOCTaHHIO 0ararbOX BiJIOMUX
YKpaiHCHKMX BYCHUX-MIPABO3HABIIIB.

Y mel 4ac 3HAYHO IOXKBaBUIIMCS
TBOpYi 3B’SI3KH 13 3arajlbHOCOIO3HUMH
JMOCIITHAIIBKIMH ~ yCTaHOBAMH, 30Kpe-
Ma, 3 [HcTUTYTOM mepkaBu i mpaBa AH
CPCP, Bcecoro3HrM HayKOBO-IOCITiTHUM
THCTUTYTOM PaJITHCHKOTO 3aKOHO/IABCTBA,
Incturyrom mpobiem OopoThOHM i3 3710-
YUHHICTIO 1 pO3pOOKHM 3axomiB i more-
PEeKeHHSI, HU3KOK HAyKOBHX YCTaHOB
COFO3HUX PECIyOJIiK, BUIIIMX HABYAIBHUX
3aknaiB Ykpainu, Pocii, binopyci Too,
a TaKO)K HAYKOBI1 KOHTAKTH 3 JIOCHIITHHUI[b-
KHUMH FOPUIMYHUMH ycTaHoBamMu [loiib-
mi, Himewunnwn, Yropmmau, PymyHii,
UexocI0BaudMHM Ta PSAIY IHIIMX KPaiH.

Bararo pokie bopuc MyciiioBuu
oyomoBaB HaykoBy pany AH VYPCP
«3aKOHOMIPHOCTI PO3BUTKY JEpiKaBH,
VIpaBITIHHSA 1 TIpaBay, sSKa 3IiHCHIOBA-
Jla KOOPAMHAIII0 HAayKOBHUX JOCIiKEHB
y Tramy3i IOpUCHPYACHINI, pPO3poOIsIB
MpONo3uLii I0J0 HaWOIIbII epeKTHB-
HUX METOMIB JOCIIIKEHHS Ta HaJaHHSI
HAYKOBO-METOJMYHOT JIONIOMOTH  IOpH-
TUIHUM YCTaHOBaM, By3aM 1 Kademapam.
3a #ioro iHINIaTUBOIO MIMPOKO 3aCTOCO-
ByBaJIacs IPaKTHUKA MiATOTOBKU KOJEK-
TUBHUX MOHOTpaiuHUX POOIT, y SKHX
Opanu ydacTh (paxiBii OaraThbox Ha-
YKOBUX YCTaHOB 1 HaBYaJbHHUX 3aKJIaJIiB.
OpHa 3 TakuX KOJEKTHBHHUX TpaIlb, SKa
Oyna MmiaroToBJIeHA i HAYKOBHM KepiB-
munteoM b. M. ba6is — «Ucropus ro-
cyaapctBa u npaBa Ykpaunckoir CCPy»,
y 1981 p. Oyna Bin3HadeHa Jlep:kaBHOIO
npeMiero Ykpaincekoi PCP y ramysi Ha-
VKU 1 TEXHIKH, a BiH pa30M 3 iHIIUMU aB-
TOpaMU CTaB JIaypeaToM IIi€i mpemii.

3HauHUM TIONOBHEHHSM HAayKOBHUX
npans 3 icTopii BITYM3HSIHOI MPaBOBOT
nymku crana moHorpadis b. M. Babis
«IIpaBoBbIe uccienoBaHus B AKaleMuu
Hayk YkpauHckoii CCP 1919-1973y,
omyOnikoBaHa B 1974 p. i mepeBuaana
(31 3HAUHUMH 3MiHAMH 1 JOITOBHEHHSIMN)
y 1984 p. YV Hill TPyHTOBHO BHCBITIIEHO
ICTOPiI0 HAYKOBUX IOPHINYHHUX YCTAHOB
B YkpaiHi micis skoBTHS 1917 p., mpoana-
J130BaHO NPOLEC aKaJAeMIYHUX PaBOBUX
JOCTIKEeHb Yy pecyOini K opraHiaHoi
YaCTHHHU BCi€l paiTHCHKOI PaBOBOI Hay-
KM, 8 TAKO)K OCHOBHI HANPSIMU JIISUTBHOCTI
YKpaiHChKUX TPaBO3HABIIIB.

BaxxnuBuM  HampsMoM  TisSTBHOCTI
b. M. babis Oyna Takoxx oprasi3aris Imi-
TOTOBKH HAyKOBO-TIOMYJISIPHUX BHIaHb
3 aKTyaJIbHUX NHUTaHb JAEp’KaBHO-TIPa-
BOBOTO OY/IBHHUIITBA Ta 3aCTOCYBaHHS
YUHHOTO 3aKOHOJABCTBA B YKpaiHi, aka-
JEMIYHHMX [IPABOBHUX CJIOBHHKIB, @ TAKOX
IOPUINYHUX JOBITHHUKIB JJIi MAacoBOTO
qyuTaya.

[Mpotsirom Garareox pokiB bopuc My-
cifioBuu OyB unenom [Ipesunii Komirety
0 JepyKaBHUX TPEMIAX y Taly3i HayKH
1 TeXHIKH, TOJOBOIO CEKIlii CYCHITBbHHUX
HayK IbOro komirety. Bin Opas Oesmo-
CEpe/IHI0 yyacTb y CTBOpeHHI (yH7a-
MEHTaJbHUX Mpalb SK WIEH TOJOBHOT
penxonerii «lctopii Ykpaincekoi PCPy»,
WIEH PEAKOJIETii Jpyroro BUAAHHI YKpa-
iHChKO1 pamsHehkoi eHiukionenii (YPE),
YJIeH HayKOBO-KOHCYJIBTaTMBHOI paau
npu Kowmicii 3 miJIroTOBKUA 0 BHJAHHS
3Boay 3akoHiB YPCP, I'onoBHOi pesko-
erii «3i0panHs nitounx 3akoHiB YPCP»
y 24-x TomMax, «PansgHcpkoi eHnuKIone il
icTopii YkpaiHu», TOJOBHOI pearoierii
OararoTOMHOTO 3BOAY MHaM’SITOK iCTO-
pii i kynsTypu Haponis CPCP no Ykpa-
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facekin PCP, penkomerii «Bicamka AH
YPCPy», xypHainy «PangsgHchke mpaBo»
(3apa3 — «IIpaBo Ykpainu») Ta iH.

Sx unen kowmicii Ilpe3unii BepxoBHoi
Pamu i Pagu Minictpie YPCP b. M. ba-
0iit OpaB y4acTh y IMATOTOBIT YNCICHHUX
MPOEKTIB 3aKOHOAABYMX aKTiB, 30KpeMa:
«3akony mpo Bubopu 10 BepxosHoi Pagn
YPCPy», «3akony mpo BHOOpHU 10 Micle-
Bux Pan Hapomnux nemytariBy, «Perma-
MeHTy BepxosHoi Pamu YPCP», «3akony
YPCP npo noBHOBaxeHHs1 oOacHux Paj
HapoaHuXx aenyTariB YPCPy. «Ilonoxen-
Hsl TIPO poOOTY 3 HaKa3aMu BUOOPIIIBY Ta
iH. Y 1978 p. BiH OyB wieHoM poOouoi
rpymu Ta Cekperapiaty Kowmicii 3 miaro-
ToBKH npoekTy Koncturynii YPCP.

Bararo cun Tta eneprii bopuc Myci-
HOBHMY BiJiZlaBaB IPOMaJICHKO-TIOIITHYHIN
nismpHOCTI. BiH HeomgHOpa3zoBo oOupas-
cs nenyratoM KwuiBchkoi Mickkoi paj,
Ha IPOMAJICBKUX 3acajax CiM poKiB mpa-
mroBaB wieHoM HOpumnaHoi KoMicii mpu
Pani MinictpiB YPCP, obupascs 3acTyn-
HUKOM TOJIOBU TIPABIiHHS YKpPaiHCHKOTO
TOBAapHCTBA OXOPOHM IaM’ATOK icTOpii
1 KyJTBTYypH, YIEHOM PECITyOIiKaHCHKOTO
Kowmirery 3axucty mupy. TpuBanuii gac
b. M. bao6iit 6yB unenom Kowmicii YPCP
o crpaax FOHECKO i ronogoro ii Ko-
MITeTy 3 T'yMaHITapHUX HayK, 4wieHoM Ko-
MicCii O paIsHCHKHX TPAAMLIsAX, CBATAX
i oopsimax mipu Pani Minictpi YPCP.

31963 p. b. M. ba6iii BXoauB 110 CKJTa-
Iy BHUKOHKOMY Acomiamii MTOMiTHIHIX
nayk npu AH CPCP, 6paB yuacts y po-
00Ti HM3KH BCECBITHIX KOHTpeciB MixkHa-
poxHoi acomianii MOMITHYHUX Hayk, OyB
nenerarom XIII BcecBiTHBOTO KOHTpecy
ICTOpUIHUX HayK. BiH HEOMHOPa30BO BH-
KOHYBaB BIAMOBIJaNbHI JOPYYECHHS B Ta-

Jy3i 30BHIMTHBOTIONITHYHOI isSTTEHOCTI,
04oJTIOBaB Jenerarlii Ykpaincekoi PCP Ha
kitbkox kKoH(pepenmisx OOH, nenerariro
YPCP na [lpyriii BcecBiTHIN KOH(pepeH-
1ii Mo 60poTHOI MPOTH pacu3My i paco-
BO1 muckpuMinHaii. TpuBanwmii yac bopuc
MyciiioBuY riiHO MpeacTaBisiB YKpaiHy
y Ilocriitniit nanari Tpereiicbkoro cymy
B ["aasi.

IMocranosoro Ipe3unii AH YPCP Bin
14 sxoBTHA 1985 p. Oyio 3aTBEpIKEHO Pi-
IICHHS YCTAaHOBYHX 300piB MPO CTBOPECH-
HS1 YKpaiHCHKOTO BiJUTIUIEHHS PaJsTHCHKOL
acoriarii TMONMITHYHUX HayK. ba3oBoro
HAyKOBOIO YCTAaHOBOIO BIiJIIIIEHHS CTaB
Iucruryr nepxasu i mpasa AH YPCP,
a ToJ0BOIO BigaiteHHs — b. M. 0a0ii, mix
KEPIBHUIITBOM SIKOTO HOBE T'POMAJIChKE
00’ eqHaHHA TI0YaI0 3OIMCHIOBATHA TislIb-
HICTh, CIIPSIMOBaHYy Ha CIPHUSIHHS PO3BH-
TKOBI HAayKOBUX JIOCIIJIKEHb IOJIITOJIO-
TIYHUX TTPOOIIEM.

IImigHa HaykoBa 1 TPOMAICHKO-TIO-
miThaHa AisUthHICTE b, M. babis Oy
BiJI3HAUCHI OpJcHAMHU «3HAaK TIOMIaHWY,
«KoBTHEBOI peBoOITIONIi» Ta OaraTbMa Me-
nmansmu. Bin — aBrop 6mu3pko 300 Hayko-
BHX TIpallb, MATOTYBAB IUTY TSIy KaH-
JIUATIB 1 JOKTOPIB HAYK, SIKi 3 BASYHICTIO
1 TIOIIIAHOIO 3TalyI0Th CBOTO BUUTEIIS.

Y xoBtHI 1988 p. mupextopoMm IH-
CTUTYTy Aepxasu i mpaBa AH YPCP 6yB
obpanuit uineH-kopecnonnenT AH YPCP
10. C. lllemmry4enko (3romom — akaaeMik
HAH VYkpaiam), sxkuii ogomioe [HCTHTYT
o 1poro dacy. b. M. ba6iit ckiaB cBoi
MMOBHOBAXEHHA JWpeKTopa [HCTHTYTY
1 OCTaHHI POKH CBOET TPYAOBOI MisITHHOC-
Ti OyB pagaukoM mpesunii AH Ykpainm,
YJICHOM CIICITiaTi30BaHOI pajy i3 3aXUCTy
JMIOKTOPCHKHUX TUCEPTaIiil mpu [HCTUTYTI

200

Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 2 (77) 2014



HAYKOBE KHUTTA

nepkaBu 1 mpasa iM. B. M. Kopernbko-
ro HAH Vkpaiau. BignosigHo mo Yka-
3y llpesunenta Ykpaiawm Bim 23 mwrmHs
1993 p. «lIpo Akagemito MpaBOBUX HAyK
VYkpainu» BiH OyB 3aTBEpKCHUN Jiii-
CHUM YJIGHOM — 3aCHOBHHKOM AKaaemii
[IpaBOBUX HayK YkpaiHu (3 23 mroToro
2010 p. — HamionaipHa akageMmist mpaBo-
BUX HayK YKpaiHn).

ITomep b. M. ba6iit 19 Bepecus 1993 p.,
noxoBaHuil y Kuesi Ha baiikoBoMy 11BHH-
Tapi.

VYV dac, xonu VYkpaiHa sIK CyBepeHHa
Jep)kaBa 3IIMCHIOE HEJEeTKi KPOKH Ha
[UIAXy CBOTO HAIIOHAJIBHOTO JIepiKa-
BOTBOPEHHS 1 MPaBOTBOPEHHS B Hampsi-
Mi MOOYIOBH JIEMOKPAaTHYHOI, MPaBOBOI
JepKaBH, yCs IOPHINIHA TPOMAJICHKICTh
KpaiHu i3 BISYHICTIO Ma€ 3rajyBaTH THX,
XTO CBOEIO HAITOJICTITUBOIO TIPAIICIO B iM 5T
HAIIOTO MaiOyTHHOTO 3pOOHB BaroMHi
BHECOK Yy PO3BHUTOK ICTOPHUKO-IIPABO-
BOI HayKH 1 Jiep»KaBHO-TIPABOBOi JTYMKH,
3MIIIHEHHSI TYMaHICTHYHUX 3acaji HaIlo-
TO CYCIIUTBCTBA, YHi TBOPYI Tpari ¥ goci
BIUIMBAIOTh Ha IPOTPECUBHI IIEPETBOPEH-
HS B HaIIii KpaiHi.

Cepen BigoMuX TMocTareidl IOpPUINY-
HOT HayKH, SIKi KWK 1 TpaIfoBalid B He-
JTAJIEKOMY MHHYJIOMY Ha Onmaro YkpaiHw,

bopucy MyciitoBuuy babito HalnekKHuTh
yinpHe Micue. BueHuil-eHIMKIIONEANCT,
BU3HAHHW AaBTOPUTET Y IPaBO3HABCTBI,
B ICTOPHKO-TIPABOBiH HayIli, BACOKOOCBI-
YeHa IHTeNreHTHA JIFOJIMHA, CHEPTiHHUH,
MIPUHITUTIIOBUH 1 ITIJIECIIPSIMOBAHHMA, BH-
MOIVIMBHH 70 ceOe Ta CBOIX IiJIeINNX Ke-
PIBHUK, BiH BIHCaB BIKOTIOMHY CTOPIHKY
B ICTOPIFO BITYU3HSHOI FOPUIUYHOI HAYKU
y uinomy Ta [HCTUTYTY nepkaBu i mpa-
Ba iM. B. M. Kopenskoro HAH VYkpainu
30KpeMa, SIKHH y IIbOMY POILi Big3Hadae
cBO€E 65-pigysl.

Konern Ta yuni, mo mnpotsrom Oa-
raTb0X POKIB IUIY-O-IUTIY TPAIFOBAIIU
3 b. M. baGiem, mam’iTaTUMyTh HOTO SIK
CKpPOMHY, YECHY 1 MOpSAHY JIOIUHY, Ca-
MOBIIAHOTO TPYAiBHUKA, TBOPUYOTO IO-
CIIJHMKa Ta OpraHizaropa axaJeMidHOl
FOPUUYHOI HAYKH.

Mamepian niozomyeanu:

B. Hazpebenvnuii, 3aCTYyITHUK TUPEKTOpA
Iacturyty nepxasu i npasa im. B. M. Ko-
peuskoro HAH VYkpainu, 4eH-KOpeCIOHAEHT
HAIIpH VYkpainu;

I’ Mypawun, npoBigHuii HAyKOBHil CITiB-
poOiTHUK [HCTHTYTY AepkaBM 1 ImpaBa iM.
B. M. Kopeuskoro HAH Vkpainu, uneH-ko-
pecnonaent HAIIpH Vkpainu
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«AKTyanbHI TUTaHHA Teopil JeMOKpaTii»,
npucssuenun 90-piuuro
3 JHA HAPOJKEHHA
Mapxka Beniaminosnua Llsika

21 gepBus 2014 p. Ha Ga3i IlonTas-
CHKOTO FOPUIMYHOTO IHCTUTYTY BiAOyB-
CSl «KPYTJIHH CTID» «AKTYaJIbHi MUTAH-
HSl Teopil 1eMOKpaTii», MPUCBIYEHUH
90-piuyio 3 aHA HapokeHHs: Mapka
BeniaminoBuua IlBika.

I3 BCTYHIHHMM CIIOBOM BHCTYIIUB J-P
opul. Hayk, mpod., akagemik HAIIpH
VYkpainu, 3aBigyBad kadenpu Teopii aep-
kaBu 1 mpaBa O. B. IleTrpuiiuH, sxwmit
BIJ[3HAYMB M0 TEMAaTHKa KPYTJIOTO CTO-
ny» Oyna oOpaHa HEBUIAIKOBO, OCKIJIb-
KH TeOopisl JeMOKpaTii, IKy ChOTOJIHI BUB-
JaloTh MalOyTHI [OpHCTH, 3000B’s3aHA
OaraTbMa CBOTMH TIOJIOKEHHSIMUA HayKO-
BUM 3100yTkam Mapka BeniamiHoBHuYa
IlBika. Bigomuii BueHMH, TalaHOBUTUMI
rejaror, yyiHa jgroanHa Mapk Beniami-
HOBHY 3aBXK/IM 3aJIMIIATUMETHCS B3ipIieM
JUIs1 KOSKHOTO 3 HOTO yUHiB.

O. B. llerpumun Ta O. P. lamkos-
CbKa MOAUIMIINCS CBOIMH CIIOTaIaMu IIpo
Mapka BeniamiHOBHYa, PO3IMOBINH TIPO
HOro KHTTS 1 HAYKOBY cnaaummHy. byrmo
poeMOHCTpoBaHo Oarato dororpadiit
i3 cimeliHoro apxiBy Mapka Beniawmi-
HOBHYA.

JIoKTOD I0pUANYHHX HAYK, TpOodecop
C. I. MakcuMoOB BUCTYIIHB 3 JOIOBIJI-
mo «Teopist nemMokparii: pUHKOBUI BH-
0ip abo myOmiuHui auckype?», y sKii
PO3TISIHYB /1Bl KOHKYpYIOUi Teopii geMo-
kpatii. Teopis puHKY, sika mependadae
eroi3M y4YacHHKIB, Ta TEOPis AUCKYpPCY,
SKa BUXOJUTH 13 3HAXO/KEHHSI KOMIIPO-
MiCy 3 METOI0 3a0e3TeueHHSs 3arajJbHOro
Ouara.

JlokTop ropuanYHUX Hayk, npogecop
C. II. ITorpeOHsiK pO3MOBIB IIPO KOHIICTI-
IO eJEeKTPOHHOI JEeMOKpaTii, sKa Io-
KJIMKaHa JOTOBHUTH KJIACHYHY MOJEJNb
nemokparii. JlomoBinad 3a3HaumB ABI
OCHOBHI TMPHYUHHU PO3BUTKY KOHIIETIIIi{
e-JieMoKparii: 1) meBHa KpH3a JIeMOKpa-
TUYHUX i7ie, 3arajbHa MacUBHICTh Hace-
JICHHS B IIpoliecax, OB sI3aHUX 3 OpraHi-
3aIi€ero myOJIivHO1 BIIaau; 2) IMOsSBa HOBUX
TeXHOJIOT1i. ['0710BHA % MeTa — CTBOPUTH
CJIIEKTPOHHY MIATPUMKY JJsI PO3BUTKY
camoi JeMOKpaTii, HiABUIINUTH POJIb IPO-
MaJTHCEKOTO CYCIIIBCTBA Y B3a€MOIIl
3 JIepKaBoO0, 3a0E3MEUNTH MOMKIIUBICTh
Uil 0OMiHy iH(popMaliero MK myOmiy-
HOIO BJIAJIOIO 1 JIIOAMHOIO.
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Homogings C. II. Ilorpednsika BuU-
KJIMKaja JKUBY JHCKYCilO0 cepen ydac-
HUKIB «KpyTioro croay». JI. O. €pecs-
KO, 3aCTyImHHK rojioBH IlonTaBchKoro
OKPY)KHOTO aJIMIHICTPATHBHOI'O CYIy,
3BepHyJia yBary Ha Te, IO PO3BUTOK
€JIeKTPOHHOT JEMOKpaTii, 1HCTPyMEHTH
SIKOT BUKOPUCTOBYIOTBCSI B CUCTEMI Ipa-
BOCY//IsI, HE MOXKE HE 3adillaTH NUTaHb
3aXUCTY NEPCOHAIbHUX JaHuX. Sk BU-
3HaB mpod. IlorpedHsK, 11e omgHE 3 MH-
TaHb, SIKi TOCTPO CTOSITH CLOTOIHI Ha TI0-
PAAKY JCHHOMY.

OOroBOpeHHSI KOHIICTIIIT e-1eMOKpaTii
MIPOIOBXKUIIOCST BUCTYNIOM KaHJ. IOPUJ.
Hayk HO. C. Pa3metaeBoi «TexHomorii
Ha BapTi JEMOKpaTii», sSika 3BepHYyJIa yBa-
Iy Ha T, B YOMY BUSBIISETHCS MO3UTHB-
HUH BIUIMB iHPOpMAaIiTHO-KOMYHIKaIiii-
HUX TE€XHOJIOT1H Ha PO3BUTOK JIEMOKpATii.

Jo mpobimeM pO3BHUTKY AEeMOKpartii
B VYKpaiHi yBary y4YacHHKIiB JIUCKYyCii
IIPUBEPHYJIA JONOBIb KaHA. IOPUI. HAYK,
mot. B. C. CMopoauHCebKOrO0, KUl Ha-

rajiaB mpo Te, 10 TPaBo, Ha BiIMIHY BiJ
IHIINX COLIaNbHUX PETYJSATOpiB, IO-
nepiie, MoTpedye CHeliaibHOl TpyIu
JrOJ/IeH, 1o 3a0e3MevyoTh HOro QyHKII-
OHYBaHHS — IOPHCTIB, 1 TO-ApYyTe, € TO-
POTHM pEryISTOPOM, OCKITBKH BHUMAarae
BKIIQJICHHS KOINTIB Yy IOPHIUYHY OCBI-
Ty, Y CTBOPEHHsS CIELiaJIbHUX YCTaHOB
(cynun, mpokypatypa, HoTapiaT, BUKOHAB-
4a Ciryk0a To1Io).

Kanp. ropun. Hayk . O. BoBk 3a3Ha-
YUB, 110 XPUCTHSHCTBO MICTHTh KiJbKa
BXUIMBUX JUIA JIEMOKpATii ijed: mo-
nepure, HoBuit 3aBir camoycyBaeTbcs
BiJl OUIBIIOCTI FOPUAUYHMX 1 ITOJIITHIHUX
MUTaHb, THM CAMHM CTBOPIOIOUH TPOCTIP
JUTSE IX MOJKJIIMBOTO CEKYJIIPHOTO OCMHC-
neHHs; no-apyre, Hosuii 3aBiT Bu3Havae
PENIrifHICTh SIK BUIBHUM aKT JIIOAWHM,
BIJIKpUBAOYM JOBIHH HUISX 70 PEirii-
HOi CBOOOJM SIK €JeMEHTa JeMOKpATii;
no-Tpere, HoBwii 3aBiT € peBOMIONIHHIM
TEKCTOM, TIPOTHUCTABIISIFOYN CBITCHKY 1 pe-
TiTiliHYy BIAdy.
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JonoBings  KaHA.  IOpUO.  Hayk
O. O. YBapoBoi Oyia npucBsdeHa MH-
TaHHIO aBTOHOMii OCOOMCTOCTI B yMOBax
JEeMOKpaTii, sKa 3BEepHyJIa yBary Ha Te,
IO TPaBO Y CBOEMY TIparHeHHi 3a0e3-
[IEYNTH CHPaBEIIMBICTh, MA€ HE TUIBKU
HakiIagaTu OOMEKEHHs 3apaju 3arajb-
Horo Omara, a i rapaHTyBaTH 1HIUBiLY-
IbHY Ta IPYNOBY aBTOHOMIIO JUIS TOTO,
o0 KOoKeH Mir OyTH B IEBHOMY CEHCI
aBTOPOM CBOTO BIacHOro XuTTA. Came
TOMY aBTOHOMIsI OTPUMY€E 3 OOKYy OKpe-
MHUX aBTOPIB XapaKTEPUCTUKY OIHOTO 3
HaOLIbII BaXKIMBUX OJlar BEpXOBEHCTBA
mpaBa i 0IHOYACHO BHUCTYIIAE MTiICTABOIO
JUTS HOTO OOTPYHTYBAHHS.

Homosinp kaun. topu. Hayk I'. O. Xpu-
CTOBOI OyJia IPUCBSUCHA 3000B’ SI3aHHIM
JIepKaBM Ta MDKHAPOIHOI CITUIEHOTH
LIOA0 3aXWCTy MpaB JIOAWHU Y CBITII
noktpuHu «R2P». OcHoBHa ifest jomno-

BiJll TTOJIATa€ B TOMY, IO SAKIIO Ha Aep-
JKaBy MOKJIAZACHO IOPUAMYHHN 000B’ 30K
13 3aXMCTy TpaB JIIOJUHU, TO MIXKHAPOA-
HE CIIIBTOBApHCTBO MOXKe OyTH BH3Ha-
HE Cy0’€KTOM MOpPAIBbHO-TIOITHIHAX
3000B’s13aHb. . O. XpucToBa JOKIIAIHO
pO3MoBiNa Mpo TpH Tpym:u 3000B’s3aHB
y LIbOMY KOHTEKCTi (TOmepeauTd Mopy-
HICHHS TIpaB JIIOJUHU, pearyBaTd Ha iX
MOPYIICHHS 1 BIIHOBUTH TpaBa), Tpo Te,
SIK 151 KOHIIEMI[ISI CITIBBIIHOCHTHCS 3 TEO-
pi€rO Iep’KaBHOTO CYBEPEHITETY, a TAKOK
PO KPUTEPii, KOJIU IHTEPBEHIIis CTa€ J0-
MYCTHMOIO.

Mamepian niozomyeag:

C. Hozpeonax, npodecop Kadeapu Tte-
opii meprkaBu 1 mpaBa HarioHanpHOTO FOpPH-
JIUYHOTO YHIBepcUTeTy iMeHi SpociaBa My-
pOro, TOKTOp IOPUINYHUX HAyK
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Konxkypc na npucyaxenns Ipewmii
imeni flpocaasa Myaporo

OromnomyeTbesi KOHKYpC Ha MPUCY-
JUKEHHSI  3allpOBKCHOI CHUIBHUM  Pi-
meHHsIM npe3unii HamionansHOT akane-
Mii TIpaBOBUX HAyK YKpaiHW Ta BUCHOIO
pagoro  HamioHanmbHOTO — IOPHINYHOTO
yHiBepcuTeTy iMeHi SIpocnaBa Mynporo
[Ipewmii imeni SpocnaBa Mynporo, me-
TOI0 SIKOT € KOJICKTHMBHE BU3HAHHS BU-
JATHUX 3acIyT HAYKOBIIiB-TIPABO3HABIIIB
Ta MPaKTHUKIB-IOPUCTIB YKpaiHnu B po30y-
JIOB1 TIPaBOBOI JIEMOKPATHYHOI JepKaBh
VYkpaina.

[Ipemist Mae yoTHpPK HOMIHAL:

1) 3a BUJIaTHI TOCSITHEHHS B HAYKOBO-
TOCITITHUTIEKIN MiSUTBHOCTI 3 TIPaBO3HAB-
CTBa;

2) 3a BUJIaTHI 3aCJIyTH B Tay3i MiJro-
TOBKHU IOPUJINYHHUX KaJIPiB;

3) 3a BUJIATHI 3aCJIyrd B 3aKOHOTBOP-
4iif, Cy/I0Biif Ta MPaBO3aCTOCOBHIH JislTb-
HOCTI;

4) 3a MATOTOBKY ¥ BUIAHHS MiApydU-
HUKIB JUIS CTYJCHTIB IOPUJINYHHUX CIICIIi-
aJbHOCTEN BHUIIUX 3aKJIaJiB OCBITH.

BucyHeHHsT KaHIUIATIB Ha IPHUCY-
mkenHs [Ipemii mpoBaaUThCA: PIIIEHHS-
Mu KoMiTeTiB BepxoBHoi Pamun Ykpainm,
BepxoBaum Cyaom VYkpainu, Koncru-
tyuiiauM Cynom Ykpainu, Bumumm roc-
MOJAPChKUM CyAOM YKpainu, Bumum
aJMIHICTpaTUBHUM  CcyJOM  YKpaiHu,
kojerisMu  ['eHepanbHOT TIPOKypaTypu
YkpaiHu, KOJerisMy IEeHTPaIbHUX Tpa-

BO3aCTOCOBHHX OpTraHiB, yUCHHMH paja-
MU IOPUIUYHAX HABYAIBHUX 1 HAYKOBHUX
3aKJIa/iB.

[Ipemist TPUCYIDKYETBCS  TAEMHHM
rojocyBaHHsM Ha 3acimanni Kowirety
3 npucyukeHHs [Ipemii imeni Spocnasa
Mynporo, SIKHii CTBOPIOETHCS 13 TIpes-
CTAaBHUKIB FOPUINIHOI TPOMAICHKOCTI
YKpaiHu CIITBHUM pIIIEHHSM TIpe3n/il
HanionaneHoi akageMii MpaBoBHX HayK
VYkpainu Ta BYeHO pajoro HarioHanb-
HOT'O OPHIUYHOIO YHIBEPCUTETY iMEHI
SpocnaBa Mynporo.

Ocobam, kUM TpUCyKyeThCs [Ipe-
Mis, BHmaeTbcs gumuiom  Jlaypeara,
naMm’sITHAH HarpylHUH 3HAaK — Meaalb
i rpomoBa BuHaropoa. Jlaypearowm Ilpe-
Mii 32 KOYKHOIO HOMIHAIII€I0 0c00a MOXKe
OyTH JHUIIIC OAWH pas3.

VY xouKypci Ha npucymxeras [Ipemii
iMeHi SlpocitaBa Myniporo MoxyTb OpaTu
yuactb: 1) aBTOpH MOHOrpadii, miapyy-
HUKIB, HABYAJILHUX MTOCIOHUKIB, HAYKOBO-
NPaKTUYHUX KOMEHTapiB YHHHOTO 3aKO-
HOJIAaBCTBA, IOPUIUYHUX CHIIUKIIOMEIIH,
[IUKJTIB HAYKOBUX TIpallh (KaHIUAATH Ta
JIOKTOpH IOpUANYHUX Hayk). [limpydyHn-
KM Ta HaBYaJIbHI TIOCIOHMKYU BHCYBAIOTh-
cst Ha 3100y TTst [Ipemii 3a ymoBH ix anpo-
Oamii y HaBUaIbHOMY TIPOIIEC HE MEHIIE
JIBOX POKiB; 2) 0cO0M, SIKi MafOTh BUAATHI
JIOCSATHEHHS B ITi/ITOTOBIII JOKTOPIB 1 KaH-
JU/IaTiB IOPHIMYHAX HAyK, a00 BHUIATHI
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JOCATHEHHS y CIY)KOOBI 4 Tpomaj-
CBKIH MISUTBHOCTI, B TaJy3i MiJrOTOBKH
IOPUINYHUX KaJpiB, Y 3aKOHOTBOPYIN Ta
MPaBO3aCTOCOBHIH JisTEHOCTI.

VY KOHKypci 3 mepmoi Ta 4eTBepToi
HOMIHAIIIl MOKYTh OpaTH yJacTh SK OHA
0co0a, TaK i rpymna ocib (He OibIie BOCh-
MH). 3a pe3ylbTaraMd KOHKYpPCY NpH-
CYIKY€ThCsI TIO 3 (TpH) mpeMii 3 KOXKHOT
HOMIHAII].

[MonanHs HA KOHKYPC MOBHHHO MaTH
KOHKPETHHH XapakTep i OyTH MiaTBep-
JDKEHO  HEOOXiIHMMH  JIOKyMEHTaMH.
Jlo HBOro 000B’A3KOBO J0AAIOTHCS HAY-
KOBI TIpalli, OI0 TMOAAI0ThCS Ha KOHKYPC,
a TaKOX TaKi JOKYMEHTH: a) PIllIeHHs KO-
JICKTHBHOT'O OpPTaHy MMPO BUCYHCHHS KaH-

munatyp (KaHIUAATiB) HA MPHUCYIHKEHHS
[Tpewmii; 0) mepenik HaAyKOBUX Mpalb aB-
TopiB (0ci0); B) po3ropHyTa J0OBiAKa, SKa
MIiCTHUTH 1H(OpMaIlifo ITPo 0co0y Ta 1i BH-
JTaTHI 3aCITyTH 3 Ti€i 94U 1HI0T HOMiHAIII1.
JlokymMeHTH MaroTh OyTH oopmIieHi Bij-
IMOBITHO IO BMMOT IiJTOBOJCTBA 1 ITiITH-
CaHi KepiBHUKOM yCTaHOBH.

TepMmiH moaaHHA TOKYMEHTIB Ha
npucymkenns Ipewmii imeni SIpocaasa
Myaporo — g0 30.09.2014 p. Ha aape-
cy: 61024, m. Xapkis, ByJ1. Ilymkince-
Ka, 77.

Ten. njis noBinoOK:
704-93-20, daxc: 704-11-35.
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1 TpaBus 2014 p. BunoBHuiocs 60 po-
KiB BiJJOMOMY TOJIITHKY, I'POMaJICEKOMY
Zisi9y, OpraHi3aTropy IOPHINYHOI OCBITH
1 HayKu, BYCHOMY, IOKTOPY IOPUIMYHUX
HayK, mpodecopy, TiliCHOMY 4JieHy (aKa-
nemiky) HamionanbHoi akamemii mpaBo-
BUX HayK YKpaiHW, NIHCHOMY 4YIJIeHY
(axanemiky) HamionanbHoi akanemii me-
JATOTIYHUX HayK YKpaiHW, 3aCIIyKCHOMY
IOpUCTY YKpaiHu, 4ieHy Mpe3u/iii Ta ro-
noBi [1iBI€HHOTO perioHaBEHOTO LEHTPY
HamionansHoi akajeMii mpaBOBUX Hayk
VYkpainun Ceprito BacuiasoBuuy Kisa-
JIOBY.

C. B. KiBanoB Hapommscs 1 TpaBHS
1954 p. V 1980 p. zakinuuB CBepuIOB-
CHKUH IOPUINYHUNA THCTUTYT 1 3aJIMIINB-
Csl TpauoBaTH B IBOMY K 3aKjaai g0
1985 p.: crioyarky acripaHToM, IIOTIM BH-
KJ1aja4eM, roJioBoro npodromy. 3 1985 mo
1990 pp. — cayx0a B opraHax BHYTpIIII-
Hix cipai. 3 1990 mo 1997 pp. — crapmmit
BUKJIaJa4y, JOLEHT, 3aBigyBad Kadeapw,
3aCTYIHHK JICKaHa IOPUANYHOTO (PaKysb-
TETYy, TPOPEKTOpP 3 HABYAIBHOI POOOTH,
mupekTop, pextop HOpuamuHoro iHCTH-
TyTy OZEchbKOro Jep:KaBHOTO YHiBEp-
curety imeni I. I. Meunuxosa. ¥V 1997—
1998 pp. — pexrop Onecbkoi aep:kaB-
Hoi ropuanuHoi akajemii. 3 1998 p. i
JoTernep — mpe3uieHT HaiioHaabHOTO

yHiBepcuteTy «Onecbka puanYHa aKa-
neMis» (panime — Opjechbka nepskaBHA
fopuaudHa akazemis, Opjecbka HaIlio-
HaJlbHA opuaAnYHa akazaemis). 3 2002 p.
1 JI0 CbOTO/THI — Ipe3uIeHT Mi>KHapOIHO-
ro ryMaHiTapHOro yHiBepcutery. Ha mux
mocajgax poOUTh 3HAYHUM OCOOMCTHIA
BHECOK y TIJATOTOBKY BHCOKOKBaTihiKo-
BaHUX (paxiBIliB-TIPaBO3HABIIIB, SKi BOJIO-
JUIOTh KOMILUIEKCOM HEOOXIJHHUX IpaBo-
BUX 3HaHb Ta MAlOThb YiTKy I'POMaICBhKy
MO3MIII0 MO0 TMAaTpiOTU3MY Ta He3a-
JIEKHOCTI Hamol aepxasu. [lepemoxens
Bceeykpaiacekoro  koHkypey — «tOpuct
poky-2008» y Hominamii «tOpuct — nep-
SKaBHUAM 1519,

[IponyKkTHBHO 3aliMa€ThCsI HAYKOBOIO
nisutbHICTIO. KaHAMIATChKY JHMCEpTalliio
3axucTuB y 1986 p., 3BaHHA [OLIEHTA
orpumaB y 1987 p. JIoKTOpChbKYy nucep-
Tarito 3axucTuB y 1996 p., 3BaHHS 1po-
tdhecopa orpumar y 1997 p. JliticHum
yieHoM (akanmemikom) HamionanbHOT
akajieMil TeNarorivHuX Hayk OOpaHHi
y 2003 p., AificHIM YJIeHOM (aKaJ eMiKOM)
HarmionansHoi akagemii mpaBoBUX Hayk
Vkpaiau —y 2010 p. Jlaypeat [lepxaBHOi
npemii Ykpainu (2011).

Hanpsimu  HaykOBUX  JOCIIKEHb:
npoOJieMH  KOHIIENITYaIbHOTO — 3a0e3Iie-
YeHHS Ta MPAKTUYHOTO BITPOBAIKEHHS
cynoBoi pedopmu B YKpaiHi; IIISXA BAO-
CKOHAJICHHSI 3aKOHOAABCTBA LI010 (DyHK-
IOHYBaHHS CUCTEMH AEP’KaBHOI CITy>KOU
B YKpaiHi; Jiep)KaBHa MHTHa IOJITHKA:
CTaH, MPOOJIEMH Ta MEPCIIEKTHBH PO3BUT-
Ky MUTHO{ CTIpaBU B YKpaiHi; TpaauIlii Ta
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HOBAIlii B Cy4aCHOMY YKPaiHCBKOMY Jep-
JKaBOTBOPEHHI; TEOPETHUKO-TIPABOBE 3a-
Oe3nedeHHs peatizauii afMiHicTpaTHBHOT
pedopmu B YkpaiHi; JIepKaBHA MOJITHKA
B raliy3i OCBITH: MDKHAPOJIHI CTaHJIapTH
Ta BITYM3HSIHUH MOCBim;, mpobiemMu Ta
MEPCIIEKTUBU PO3BUTKY FOPUIMIHOI OCBI-
TH Ta (HOpMyBaHHS NPaBOBOI KyJIbTYpU
cycninbcTBa. ABTOp ToHa 350 HayKOBHX
npaue. Jlaypear Ilpewmii imeni Spocnasa
Mynporo (2011).

C. B. KisanmoB Bene mriaHy poboTy
3 TIATOTOBKM BHCOKOKBai(hiKOBaHUX
CIIELIATICTIB, € TOJOBOIO CIIEIaIi30Ba-
HOT TOKTOPCHKOT BYCHOT pajf i3 3aXUCTY
nucepraiid. be3nocepenHbo Mmij HOTO
KEPIBHUIITBOM 3aXHUIIICHO 6 JOKTOPCHKUX
Ta 32 KaHAUAATChKI TUCEpTaIlii.

[opsin 3 HaBUATBPHO-HAYKOBOO aKTHB-
HO 3aiiMa€TbCs MOJIITUYHOIO Ta IPOMa-
CBKOIO HisUIbHICTIO. Hapomaumii nemyrat
VYkpainu 1, IV, V, VI ta VII ckinkasb.
3apa3 € I'omoBoro Kowmitery BepxoBHoi
Panu VYkpaiHu 3 nmuTaHb BEpXOBEHCTBA
IpaBa Ta mpaBocy/ist. B mpomy Hampsimi
CBO€1 AISUTBHOCTI 3JiMICHIOE OaraTorpaH-
HY 3aKOHOTBOpYY Ta EKCIIEpPTy pOOOTY.
Barato 3 ii0T0 3aKOHOTIPOEKTIB MPUIHSITO
BepxoBHoto Pajioro sik 3akoHM YKpaiHH.

[TocTiifHO MiATBEPKYE MIYKHAPOTHUIH
aBTOPUTET HAIIOI KpaiHu, Oepyyl aKTHB-
HY y4acTb y poOoTi OaraTbox MiKHapo-
Hux opranizamiid. Ynen [locrtiitHoi nemne-
ramii y Ilapmamentcrkiii acambiei Pamu
€ppor, unen Kowmirery Ilapmament-
cpKoi acambiei Pagu €Bponu 3 ropuand-
HUX MUTaHb 1 TpaB JoguHd. YiieH €Bpo-
netickkoi Komicii «3a geMokpariro uepe3
npaBo» (Benenianceka Komicis).

3 MEeTOoI0 CHpPHUSHHS TOJAIBIIOMY
KOMIUIEKCHOMY PO3BHUTKY YKpPaiHCBKOIL
MIPaBOBO1 HAYKH, ITiIBUIICHHIO €()eKTHB-

HOCTI HAyKOBHX JOCIIJDKCHb Y Taiy3i
1paBa, a TaKOX KOOPJMHAILII JisIIbHOCTI
HAYKOBHX YCTAHOB 1 BUIIMX HAaBUAIbHUX
3aKJIadiB IOPUIUTHOTO TPOQITI0 ¥ po3-
poOIIeHHI HAYKOBUX MPOOIIEM, SIKi MarOTh
BaYKJIUBE 3HAYCHHS U151 po3BUTKY [liB/1eH-
HOTO perioHy YKkpaiHu, Ta 6arato B 4omy
3aBJIIKH OCOOHMCTIHi HayKOBO-OpraHiza-
miHii imimiatuel C. B. KiBamoBa yka-
3oMm Ilpesumenta Ykpaiam Ne635/2010
Bix 27.05.2010 p. Ha 6a3i HamionansHo-
ro yaiBepcutery «Ojechka HOpPUIMYHA
akajemisiy Oyio crtBopeHo IliBmeHHUI
perionanbHui neHTp HarionansHoi aka-
Jemil mpaBoBHX HaykK YKpainu. 3 dgacy
CTBOpEHH: 1150T0 LleHTpy #oro kepiBHH-
kom € C. B. Kianos. Lleit Llentp BXO-
JIUTH 10 cucteMy HarioHansHOT akaaemii
NPaBOBUX HAayK YKpaiHH 1 MOKIUKAHHUN
3MIMCHIOBATH KOODPJMHAIIIO HAYKOBUX
JIOCITIDKEHD y Tally3l Jep>KaBH Ta TpaBa
B [liBmeHHOMy perioni Ykpainm, 3a0e3-
MEYyBaTH MisTIBHICTh CTPYKTYPHUX ITiJI-
pO3IiiB anapaTy npe3uaii Akagemii, ki
TEPUTOPIaTIbHO 3HAXOAATHCS B PETIOHI.
3a poku cBoro icHyBanHs 1ed LlenTp
SIKICHO po3BHUBA€ThCs. ChOTOMHI A0 HOTO
CKJIa/Ty BXOJATH 18 BiOMHX YKpaiHCHKHAX
BUYEHUX — wieHIB HanonansHO1 akagemil
MPAaBOBUX HayK YKpaiHu (YOTHpU aKa-
JneMikd 1 14 4jieHIB-KOPECIIOHICHTIB).
Ilmigaa opramizariiiHa poOoTa KEpiBHU-
ka LleaTpy HEOOXiTHUM YHMHOM KOOPIH-
Hy€ HayKoBYy poOoty mporo LlenTpy, mo
JTIO3BOJIWIIO  3JIIHCHIOBATH MPIOPUTETHI
¢byHaaMeHTalIbHI Ta NMPUKIAJHI HAYKOBI
JOCSITHEHHSI, TPOBOJUTH CIUIBHI HAYKO-
Bl JOCHIPKEHHS CYMICHO 3 TIPEICTaBHU-
KaM{ Taly3eBUX HAYKOBUX JIEPKaBHHUX
1 HeJlep)KaBHUX YCTaHOB Ta HABUAIBHUX
3aKJIaJ(iB, CYJOBUMHU Ta IHIIUMH IPABO-
OXOPOHHMMH OpTaHi3allisiMAd 3 METOI0
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BHPIIICHHSI BAXXINBUX HAyKOBHX 1 Mpak-
TUYHAX TPOOJIeM; HaJaBaTH TPaBOBUI
CYIIPOBi/I PAKTHUYHOI AiSIIBHOCTI; Opatu
y4acTb y MDKHAPOAHUX HAYKOBUX MpO-
rpamax, Ha/laBaTH MPaKTUYHY JAOTIOMOTY
y TIpaBO3aCTOCOBHIN MisUTBHOCTI MicITe-
BHM OpraHaM BHKOHABYOiI BJIaJIW Ta MicC-
LIEBOI'0 CAMOBPSAYBaHHS, Cy/AaM, [IPaBo-
OXOpPOHHHMM opranam Tta iH. LlenTp Oepe
aKTHBHY Y4YacTh Yy oOpraHizamii ta mija-
TPUMIII MIKHApOAHUX KOH(EpeHIi Ta
dhopymMiB, ski mpoBOAAThCs y IliBmeHHO-
My perioHi YKpaiHu Ta 3a KOPIOHOM.

3a 3Ha4YHI OCOOMCTI 3aciyru mepes
YKpalHCBKOIO JIEpkKAaBOIO, PO3BUTOK Ha-
LIOHAJILHOT OCBITH Ta HAYKH, CTBEP/KCH-
HS BITYM3HSIHOTO MIXKHAPOJHOTO aBTO-
pHUTETY, OCOOMCTHI BHECOK Y pO30YI0BY
HesanexHocti Ykpaimm C. B. Kisanos
CTaB TIOBHUM KaBaJIepoM OpjeHa «3a 3a-
ciyrm» (1997, 1999, 2002), naropomaxe-
HUU opJieHaMu: K35 SpocinaBa Myipo-

Bunosamiocs 60 pokiB Bim THS Ha-
pomxkerrass Ceprisi IlerpoBuua Tojio-
BaToOro — wicHa-kopecnonaenta HAIIpH
VYKpaiHu, AOKTOpa IOpUIMYHUX HAayK, 3a-
CIIy’KCHOTO IOpUCTa YKpalHW, SKUU Ha-
ponuBcs 29 tpaBusa 1954 p. y M. Oneci.
Y 1977 p. 3akiHUuB (QaKyIbTeT Mik-
HapOTHUX BIAHOCHH Ta MIiXKHAPOIHOTO
npaBa KuiBchbkoro aep)kaBHOTO yHiBep-
curery im. Tapaca llleBuenka (HuHI —

ro V crynens, IV crynens (2004, 2011).
Mae HM3KY LIEpKOBHUX OpJIEHIB i 6ararto
iHmmx Haropo. [louecHuit rpomaassHUH
M. Onecn.

Bucokuit npodecionanizm, NpHHIM-
MTOBICTH, MMOPSIIHICTh, CYMJIIHHE CTaBJICH-
HsI O CBOiX 00O0B’sI3KiB, BUCOKI JIFOJCHKI
akocti 3000ymu C. B. KiBanoBy aBropu-
TET Ta TOBary IOPUINYHOI TPOMAICBKOCTI.

[lpe3unis  HamionaneHoi — akagemii
NpaBoOBHUX HayK YKpainw, [liBaeHHmit pe-
rioHanpHmA 1IeHTp HAIIpH Yxpainu Ta
penkoJeris 30ipHHKa HAyKOBHX TIpallb
«Bicauk HarionanpHOi akajgemii mpaBo-
BUX HayK YKpaiHu» mupo BitaioTh Cep-
ris BacuanoBunua KiBajsioBa 3 maroau
HOro CJIaBeTHOTO IOBUIEI0 1 OaxaroTh
MIIIHOTO 37IOPOB’s, OJAromoIyJds, II0-
JTANBIINX YCINXiB y HMOro OaraTorpaHHii
MOJIITUYHINA, OCBITSHCBHKIA, HAyKOBIH,
IPOMAJICHKIN JiSUTBHOCTI, HEBHYEPITHOL
eHeprii Ta JOBrOJITTSL.

KuiBchkuii HaIliOHATBHUN YHIBEPCUTET
iM. Tapaca llleBuenka) 3a crieniaabHICTIO
MikHapoaHe mpaso. 3 1977 p. mo 1980 p.
HABYaBCs B aCIipaHTypi LBOTO X BY3Y.
3 1 numnus no 31 rpynus 2001 p. — Hay-
KOBHI JTOCHITHUK [HCTUTYTy MOpiBHSIIB-
HOTO TYOJIIYHOTO TMpaBa i MXKHAPOIHOTO
npaBa Maxca [lnanka (m. ["alinens06epr,
Himeuuuna). 3 1 uepas 2002 p. mo
31 numnus 2003 p. — cTapumii HayKOBHM
nocmigauk Ilkomu mpaBa €IBECHKOTO
yHiBepcuTeTy 3a IIporpamoro oOMiHiB
Oynoparita (M. Hero-Teiten, CIIA).
3 1980 mo 1987 p. mpawroBaB MOJIOJ-
muM, a 3 1987 p. — crapmm HayKOBUM
ciBpoOiTHUKOM [HCTUTYTY colialbHUX
Ta EKOHOMIYHHX MpobieM 3apyO0iKHHX
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kpain AH VYkpaincekoi PCP. 3 1981 p.
o 1985 p. — Buknagad kadenpu mixkHa-
poxnoro mpasa KuiBcbKoro nepxaBHO-
ro yHiBepcutery iMm. Tapaca IlleBuenka.
3 1990 p. — HapoxHuii gemyTar YKpaiH-
cekoi PCP (3 1991 p. — VYkpainm). Ha-
pomumii memyrar [-VI ckimkans (OyB
nepeodpanuii y 1994, 1998, 2002, 2006
ta 2007 pp.). Ynen mocriitHoi komicii
BepxoBHoi Pagu Ykpainu y 3aKOpIOHHUX
crpaBax (1990-2002 pp.). 3 2002 p. mo
2005 p. —aen Komitety BepxoHoi Pagu
VYkpaiHu 3 mpaBoBOi MOJITHKH (rojoBa
MiAKOMITETY 3 KOHCTUTYLIMHUX HMHUTaHb).
3 2006 p. o 2007 p. — unen Komitery
BepxoBHoi Pagu 3 nutaHp CcynoycTporo
(ronoBa MiAKOMITETY 3 TMaplaMeHTCHKO-
ro KOHTPOJIO 32 BUKOHAHHSM pILLIEHb
€BponeichbKkoro cyiy 3 IpaB JIIOAWHH).
3 2007 p. — unen Komitery BepxoBHoi
Panu 3 mpaBoBoi mosiTukK (TOJIOBA TMijI-
KOMITETy 3 TIMTaHb KOHCTUTYIIHHOTO
IpaBa Ta KOHCTUTYIIMHOI FOPHUCIUKIIIT).
3 1992 p. no 1996 p. — unen Koncrury-
LidHOT KOMICii 3 ONpaIfOBaHHS MPOCKTY
HoBoi Koncrutynii Vkpainu. 3 BepecHs
1995 p. mo cepnenb 1997 p. — Minictp
roctutii Ykpaiau. 3 1995 p. mo 2000 p. —
rojgoBa YKpaiHChKOI KOMICii 3 TIHTaHb
MPaBHUYOI TEPMIHOJIOTII, TOJIOBAa KOMICii
3 HiATOTOBKH MPOEKTy HOBOro LluBinb-
HOTO Koziekcy. Y 1997 p. — ronosa po6o-
4Oi Tpynu 3 MiJATOTOBKK HOBOTO AJIMiHI-
CTPAaTUBHOTO Komekcy. 3 1995 p. — wien
nenerarnii Bepxosuoi Pamu VYipainu mo
[NapnamenTtcpkoi Acambiei Pagu €Bporu
(ITAP€E) y craryci creniagbHOTO TOCTS.
3 1997 p. — unen HarmionansHoi mapia-
MEHTCBKOI jieseranii Ykpainu no [TAPE,
qyrer Kowmitety [TAPE 3 ropummasux
nutraHb Ta npaB JroauHd. 3 2000 p. —
yiieH Monitopunrosoro komitery [TAPE.

3 ciuns 2002 p. mo ciuens 2005 p. — ro-
noa Kowmitery [TAPE€ 3 mpaBun mpo-
nenypu (periameHrty) Ta iMYHITETIB.
3 ciunsg 2000 p. mo cigens 2006 p. — ro-
noBa Kowmitery [TAPE 3 ropuanyHux mm-
TaHb Ta npas JonuHy. 3 ciung 2008 p. o
ciuens 2010 p. — ronosa Komitety [IAPE
3 IOTpUMaHHS 000B’sI3KIB 1 3000B’s13aHb
JIepkaBaMu — uJjeHamu Pamum €Bporn
(MOHITOPHHTOBHH KOMITET). 3 CiUHA
2002 p. mo ciuens 2010 p. — unen bropo
[HAPE. 3 xoBrHs 2006 p. mo cideHb
2009 p. — Bine-npe3uaeHt [IAPE. 3 ciu-
Hs 2010 p. — 3acTynHuK roioBu Komite-
Ty [IAPE 3 1opuau4HrX MUTaHb Ta MpaB
JIFOIVHU.

YV 1980 p. 3axuctus y KuiBcbkomy
JIepkaBHOMY yHiBepcuTeTi im. Tapa-
ca llleBuenka nuceprauito Ha 3700yTTs
HAyKOBOTO CTYIEHsI KaHAWJaTa IOpH-
IWYHAX HayK Ha TeMy: «200-MuibHA
ekoHOMiuHa 30Ha B CBITOBOMY OKeaHi
Ta mpobOiemMu il B3aEMO3B’SI3KY 13 Tpa-
JMUIIAHAMA THCTUTYTaMH MIDKHAPOIHO-
ro MOPCBKOTO IpaBay (CHeIialbHICTh
12.00.10 — wmixHapomae mpaBo). Ha-
YKOBUH CTyHiHb KaHAWJATa OPUANY-
HUX HayK npucymkeHo y 1980 p. Yuene
3BaHHS CTapLIOro HAyKOBOTO CHiBPOOiT-
HUKa mpucBoeHo y 1989 p. V 2009 p.
3axucTuB y KuiBcbkoMy HallioHalbHO-
My yHiBepcuteTi iM. Tapaca llleBuen-
Ka JHUCepTalliio Ha 3I00yTTS HAyKOBO-
IO CTYIIEHSl JOKTOpa IOPUAMYHHX HayK
Ha TeMmy «BepxoBeHcTBO mpaBa: imes,
JIOKTPUHA, NPUHIUIY (CHeIialbHICTh
12.00.01 — Teopist Ta icTopis JepiKaBU
1 IIpaBa; iCTOPist MOJMITUYHHX 1 PABOBUX
yuerb). OOpaHWil dYIEHOM-KOPECIOH-
JIeHToM AkazeMii npaBoBUX HayK YKpa-
inu (HuHi — HanlionanpHa akajemis mpa-
BOBHX HayK Ykpainu)y 1996 p.
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Baromum € BHecok C. II. I'onosaroro
Y PO3BHUTOK IOPUANYHOI HAYKH Ta OCBITH.
OcCHOBHI HanPsSIMU HOTO HAYKOBUX JOCIi-
JUKEHb — ITUTAHHS MI>KHAPOAHOTO Iy OIiv-
HOTO TIpaBa, Teopii mpapa, KOHCTUTYIIIH-
HOTO 1IpaBa, IpaB JIIOIUHH.

Bin € aBTropom monan 200 Hayko-
BUX Ipaub, ceper skux: «200-muiabHa
ekoHOMiuHa 30Ha y CBITOBOMY OKea-
Hi: MDKHapOJIHO-TIPABOBI MPOOIEMU»
(1984), «OxopoHa MOPCHKOTO CEpeao-
BUIIA: TTPABOBI Ta EKOHOMIYUHI aCTICKTH
(y cmiBasr., 1984), «CepenzeMHe mope:
O0XOpOHa cepepoBulla (IIPaBoOBi Ta €KO-
HOMIiYHI acrniekTu)» (y cmiBaBT., 1986),
«BepxoBeHCTBO TpaBa» (MoHOrpadis:
y 3 kxH., 20006).

C. I1. T'omosatwmii 3 1995 mmo 2001 p. Ta
3 2005 p. — wreH €Bponerchkoi KoMicii
«3a nemokparito yepes npaso» (Benemi-
aHcbka komicist). 3 1997 p. mo 2001 p. —
Bille-TIpe3uJIcHT Ta wieH bropo Benerri-
aHcekoi komicii. 3 Oepesns 2007 p. mo
ciguers 2009 p. — unen bropo Benemian-
cpkoi Komicii. Y 2008-2009 pp. — uneH
BinbipkoBoro KomiteTy 3 NpHUCYIKEHHS
npemii [lapmamentcekoi Acambnei Paan
€Bponu y cdepi 3aXUCTy MpaB JIOIUHH.
3 ciunsa 2010 p. — mpencraBuuk [lapmna-
MEHTCBKOi Acam0Oiei Pamn €Bponn y Be-
HeliaHChKil Kowmicii. 3 xoBtHS 2005 p.
o ceprens 2006 p. — Minictp rocTuuii
VYkpainu. 3 1996 p. o 1997 p. ta 3 ciuns
o Bepecenb 2006 p. — wien Paau Hamio-
HabHOT Oe31eKH 1 000poHH. 3 IHcTOonaaa

2005 p. —romnosa HartioransHoi Komicii 31
3MIIIHEHHSI JIEMOKpATii Ta yTBEpKECHHS
BEpXOBEHCTBA npasa. 3 mororo 2008 p. —
yieH HarioHanbHOI  KOHCTUTYLIHHOT
pamu. 3 1992 p. — npe3uaeHT YkpaiHChKoi
npaBHAYO] QyHIAIIT.

3 1992 p. mo 1995 p. — mpe3uaeHT
Acomianii yKpaiHCbKHX MTPaBHUKIB.

31992 p. o 1994 p. — npe3unent Cai-
TOBOTO KOHTPECY YKPaiHChKUX IOPUCTIB.

31993 p. mo 1995 p. — wiren opamgdoi
panu [HCTUTYTY KOHCTUTYIIIHHOT Ta 3aK0-
HojaBuoi nomituku (bynamemnrt, Yropiu-
Ha). 3 1999 p. — uien npaBniHHA YKpaid-
ChKOI acoliallii Mi>KHapOIHOTO MpaBa.

32007 p. — unern MixkHapogHOT acorii-
arlii KOHCTUTYIIIHHOTO TpaBa.

Haropomxenuii  opaeHOM — KHs3s
SpocaBa Mynporo V crynens (2005 p.)
Menamto «Pro merito» («3a 3acimyrn»)
€Bporeiicbkoi Komicii «3a IeMOKparito
gepe3 mpaBo» (Benemiancpka Komicis)
(2008) Ta YHMCICHHUMH BIJIOMYUMHU Ha-
TOpOJIaMH.

[lpe3unis  HamionaneHoi — akagemii
NPaBOBUX HAayK YKpaiHH Ta PeIKOJIeris
«Bicuuka HamionansHoi akajemii mpaBo-
BUX HAyK YKpaiHW» CEepAEeYHO BITAIOTh
BenpMumaHoHoro Ceprisa Ilerposu-
4ya [NosioBaToro 3 roBinieeM Ta 0aXKarOTh
HOMy MILIHOTO 3/10pOB’Sl Ha JOBTi POKH,
Onmarormosryyys, HEBHYEPITHOI EHeprii,
CHJI Ta ONTUMI3MYy, HOBUX 3BEpIUICHb Ha
npodeciitHiii HUBI Ta MTOATBITHX TBOP-
YHUX YCIIXiB.
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BUMOI'H

1100 0(POPMAEHHSI HAYKOBHX CTaTeH,
AKI my6AlIKyI0TbCA B 361pHHKY HAQyKOBHX Mpalb

«BICHUK HALIIOHAAbHOI AKA IEMII
MMPABOBHX HAYK YKPAIHH»

HaykoBi cTarTi MOBUHHI BIAIOBIIaTH MOCTAaHOBI Npe3uaii Bumioi arecramiitnoi koMicii
VYkpainu Ne7-05/1 Bix 15 ciuns 2003 p. «IIpo mijBuiieHHs BUMOT 10 (haxOBHX BUJIAHb, BHE-
cenux 1o nepenikiB BAK Yipaiam».

3arajabHi BUMOIH 10 CTPYKTYPH HAYKOBHX CTaTeii:

1.

2.

(98]

ITocranoBka mpoOieMH y 3aralibHOMY BHUIVISII Ta 11 3B°S130K 13 BXKIIMBIMU HAYKOBUMH Yd
MPAKTUYHUMU 3aBIAHHIMU.

AHai3 oCTaHHIX AOCIHIIKEHb 1 IMyOiiKamil, y sIKMX 3aIll04aTKOBAHO PO3B’sI3aHHS JIaHOT
poOJIeMHU 1 Ha SIKi CTUPAETHCS ABTOP, BUIUICHHS HCBUPIIICHUX PAHIIIIC YaCTHH 3arajibHOi
MPOOJIEMHU, KOTPUM MPUCBIYYETHCS 03HAYCHA CTATTS.

. @opmyIoBaHHS Liel cTarTi (OCTaHOBKA 3aBJIaHHS).
. Bukiag ocHOBHOTO Marepiaity 3 HOBHUM OOTPYHTYBaHHSIM OTPUMAaHHX HAYKOBUX PE3yJib-

TariB.

. BucHoBku 3 JaHOIo Z[OCJ'IiJ_'[)KeHHH i NEPCIICKTUBU NOAAJIBIINX HAYKOBUX pO3Bi}IOK Yy 1bO-

My HampsMi.

Bumoru 10 opopMiIeHHS TEKCTY HAYKOBHUX CTATeH:

1

(98]

. 3aranpHull o0csr myOikaiii (Ha3Ba CTaTTi, BiIOMOCTI PO aBTOpA, TEKCT CTATTi, BUKO-

pHcTaHi Marepialii, aHOTallisl, KJIFOYOBI CJI0Ba) HE IOBUHEH IEPEBUIYyBaTH 14 CTOpiHOK
(kerb 14, inTepBan 1,5, Tekct Times New Roman).

. Y BepXHBbOMY JIIBOMY KyTi TUTYJIEHOI CTOPIHKH — iM’s Ta Npi3BHILE aBTOpa (CIiBaBTOPIB),

mocaja Ta micue poboTH, HayKOBHI CTYIIiHb, YU€HE 3BaHHS, WICHCTBO B Akajemil (3a
HAsBHOCTI).

. Hmwxue — YJIK crarri.
. Hiwxue — Ha3Ba myOumikalii 3 BUPIBHIOBAHHSM 110 IIEHTPY CTOPIHKM Ta BUIIICHHSIM JKUP-

HUM HIPHPTOM.

. Ilocunanus Ha BPIKOpI/[CTaHi JUKEpeia 3[[iI>iCHlO€TLCH Y KBaIpaTHUX JYy>KKaX 13 3a3HAYECH-

HSIM HOMEpa JpKepelia Ta KOHKPETHUX CTOPiHOK, Harp. [1, ¢. 14], a cami Ha3BU mKepen
HaBOJMUTH B KiHIII CTATTI y MOPSIKY 3rajyBaHHs y TeKCTi (po3aii — «CIMCOK BUKOpUCTa-
HUX JoKkepes»). KUIbKICTb mKepeln y BUKOPHCTaHNX Martepialiax He TIOBHHHA [TEPEBHIIY-
Batu 15.

. Ha crarTio HeoOXiTHO HaIaTH aHOTAIII0 YKPATHCHKOIO, POCIHCHKOIO (2—4 peycHHs) 1 po3-

mMpeHy aHniiicekoro (1,5 cropiHkKM) MOBaMHM Ta KIIFOYOBI cioBa (4—8 ciiB). AHoTaris
YKpaiHCHKOIO MOBOIO PO3MIILY€ThCS IEPE TEKCTOM CTaTTi, POCIHCHKOIO Ta aHIIIHCHKOIO —
ITICJISL CIIUCKY BUKOPUCTAHOI JIiTeparypd. AHOTALIl MalOTh MiCTHUTH TaKOX IPi3BHIIE Ta
iM’s aBTOpa, HAa3BY CTaTTi.
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Bumoru mono HaaHHA MaTepiaJiB y pelaKkniio:

1.

2.
. HoBinky npo aBropa (criBaBTOpiB) 13 3a3HayeHHsaM — I11b, mocaau Ta micus poboTH, Ha-

5.

Po3npykoBaHuii MpUMIpHHUK HAYKOBOI cTATTi (I AMMCAaHNUH y KiHIIl aBTOPOM 3 ITO3HAYKOIO
PO ATy 11 HAJXOMKCHHS JI0 PENaKIIii).
EnexTpoHHMii BapiaHT cTarTi.

YKOBOTO CTYTICHsI, BUCHOTO 3BaHHS Ta WIEHCTBA B AKaJieMii (32 HassBHOCTI), KOHTaKTHUH
HoMep Tenedony (MOOUTLHHHN, poOoUMif), po3aia 30ipHUKA, Y SIKOMY JOIIIBHINIE PO3-
MICTUTH CTaTTIO.

. HKHIO ABTOpP HE Ma€ HAYKOBOI'O CTYIICHS, JOAATKOBO NOAA€THCA peueHsis[ KaHauaara 4mu

JIOKTOpa HAYK BiJIIOBITHOI CIEHiaJbHOCTI Ta BUTST 3 IPOTOKOITY 3aCiJaHHS BiIIOBITHOT
kagenpu (Biiry) Ipo peKOMEH/AIII0 CTATTi J0 JPYKY.
®oto aBropa (MopTpeTHUii Bapiant) y ¢popmari JPEG.

Jist 3py4HOCTI aBTOPIB PEKOMEH/TY€EMO SIK 3pa30K 0(hOPMIIEHHS PO3IIISTHY TH BIKE OITyOJTiKO-
BaHi cTarTi y 30ipHUKY HayKoBUX mpalb «BicHnk HamioHanbHOT akanemii mpaBOBUX HayK
VYkpainmy.

Penaxiiist Mae mpaBo perieH3yBaTH, pelaryBaTH, CKOPOIYBaTH Ta BIIXWISATH cTarTi. Y pasi
HEJIOTPUMAaHHS 3a3Ha9€HUX BUMOT 11070 0pOPMIICHHS PYKOIIHCIB PEIaKIlis 3aJIMIIae 32 0000
MIPaBoO HE PO3MIISIATH iX.

Anpeca: M. Xapkis, Bya. [lymkinceka, 70
Tea. (057) 707-79-89
Enexrponna nomra: visnyk _naprnu@ukr.net
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